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Plaintiffs Taxpayers for Public Education and Cindra S. Barnard, individually and on
behalf of Mason S. Barnard, a minor child, hereby move for a preliminary injunction pursuant to
Rule 65(a) of the Colorado Rules of Civil Procedure against Defendants Douglas County School
District RE-1 (“Douglas County School District™), the Board of Education of the Douglas
County School District (“Douglas County School Board”), the Colorado Department of
Education, and the Colorado State Board of Education (collectively, the “Defendants™).

INTRODUCTION

Plaintiffs move to stop an imminent and irrevocable violation of their fundamental
constitutional rights. On March 15, 2011, the Douglas County School Board adopted the Pilot
Choice Scholarship Program (*Voucher Program™) in violation of the Colorado Constitution and
numerous statutory provisions. (Ver. Compl § 1.) If implemented, the Voucher Program will
allow for 500 Douglas County School District students to attend private schools—most of which
are religious—at the taxpayers’ expense. See Board Policy JCB, attached as Ex. A. If the
Voucher Program is not stopped, the Douglas County School District will funnel over
$3,000,000 in public funds it receives from the Colorado Department of Education to private
schools in direct violation of Article IX, Sections 3, 5, 7, 9, 10, and 15 of the Colorado
Constitution; Article V, Section 34 of the Colorado Constitution; and the Public School Finance
Act 0of 1994, C.R.S. § 22-54-101, et seq. (“Public School Finance Act” or “the Act”).

Plaintiffs, some of whom pay taxes or are enrolled in the Douglas County School District,
will suffer irrevocable injury from the Douglas County School District and its Board’s misuse of
public funds. (Ver. Compl. 99 3-4.) Plaintiffs seek a preliminary injunction prohibiting
Defendants from taking any further actions to implement the Voucher Program.
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FACTUAL BACKGROUND
A. Public School Funding

In Colorado, public schools are funded through a dual taxation system that combines
local and State revenue. The local share is funded primarily from local property taxes and
specific ownership taxes, while the State share is funded from personal income, corporate, sales,
and use taxes, as well as monies from the public school fund established by Article IX, Section 3
of the Colorado Constitution. See C.R.S. § 22-54-106. The Public School Finance Act is the
legislative means by which Colorado public schools are funded, and the Act seeks to satisfy the
mandate in Article IX, Section 2 of the Colorado Constitution, which requires the State to
establish and maintain “a thorough and uniform system of public schools throughout the state.”
C.R.S. § 22-54-102(1); Colo. Const. Art. IX, Sec. 2 (emphasis added).

A school district’s “total program funding” under the Act is essentially determined by its
pupil enrollment multiplied by its “per pupil funding.” C.R.S. § 22-54-104(1). Pupil enrollment
is generally defined as “the number of pupils enrolled in the school district on October 1 within
the applicable budget year, as evidenced by the actual enrollment of such pupils prior to said
date.” C.R.S. § 22-54-103(10)(a)(I). Thus, the number of pupils enrolled on October 1, 2010
determines funding for the budget year beginning July 1, 2010. Because the fiscal year begins
before the count date, funding under the Act is distributed based on estimated pupil counts.
After October 1, once all enrolled pupils have been counted, funding under the Act is adjusted to
reflect the actual count. See 1 CCR § 301-391:2254-R-3.01.

Under the Public School Finance Act, the Colorado Department of Education distributes

both State and local funds to school districts. See C.R.S. § 22-54-106(1)(a) and (b). For the



2011-2012 school year, the Douglas County School District estimates that the local share of
these funds will account for 33.14% of the per pupil funding for the District, while State sources
will account for the remaining 66.86%. See DCSD Budget Estimate, attached as Ex. B. The
Douglas County School District estimates that the per pupil revenue from the State for its
District for the 2011-2012 school year will be approximately $6,100.00. (Ver. Compl. 4 25-26.)

Included in the State share of funds disbursed by the Colorado Department of Education
to the Douglas County School District under the Public School Finance Act will be monies
distributed from the “public school fund,” which, among other things, consists of the proceeds of
the public school lands. Colo. Const. Art. IX, §17(2)(a); C.R.S. §22-41-101(2); (Ver. Compl.
90-94.) Under the Colorado Constitution, the “public school fund” shall only be “expended in
the maintenance of the schools of the state.” Colo. Const Art IX, Sec. 3. Income held in the
public school fund is transferred “periodically” to the “state public school fund” together with
moneys appropriated by the general assembly from the general fund to meet the state’s share of
the total program funding of all school districts under the Public School Finance Act. C.R.S. §
22-54-114(1). The Douglas County School District will receive funds from the public school
fund as part of its per pupil funding from the State under the Public School Finance Act, so the
expenditure of these funds to pay for private school tuition under the Voucher Program violates
the Colorado Constitution.

B. The Voucher Program

In December 2010, members of the Douglas County School District’s Choice Task Force

presented plans for the Voucher Program to the Colorado State Board of Education. See DCSD

Fiscal Oversight Committee Minutes, Feb. 10, 2011, attached as Ex. C. On March 15, 2011, the



Douglas County School Board officially adopted the Voucher Program. See Board Policy JCB.
Under the Voucher Program, the Douglas County School District will offer up to 500
“scholarships” to students to use as full or partial payment of tuition at certain designated private
schools. Id. “Scholarship™ applications will be accepted through June 21, 2011, and there are
currently 495 students enrolled in the Voucher Program.

The Douglas County School District states that it will use the per pupil revenue from the
State to fund the Voucher Program, and that it will count students attending private schools
among its enrolled students. Id. For the 2011-2012 school year, the District will provide a
“scholarship” to each “scholarship student” in an amount equal to 75% of the per pupil revenue
received from the State, or the actual cost of the student’s private school tuition, whichever is
less. See DCSD Executive Summary, attached as Ex. D. The parent or guardian will be
responsible for any additional fees assessed by the private partner school. Id. The District will
retain the remaining 25% of the per pupil revenue it receives from the State.

In order to make it appear as if the “scholarship students” are enrolled in the District and
eligible to be included in the funded pupil count for the purpose of receiving per pupil revenue
from the State, the Douglas County School District has created a purported charter school called
the “Choice Scholarship School” in which the voucher students will be “enrolled” for the
purposes of funding and testing. See Choice Scholarship School Application, attached as Ex. E;
see also Agreement between CSS and DCSD, attached as Ex. F. The Douglas County School
District plans to count students attending private schools in its per pupil count by claiming the

students are enrolled in a charter school that has no physical location, curriculum, or educational



program. This misrepresentation by the District defrauds the State of Colorado and violates both
the Colorado Constitution and the Public School Finance Act.

Students enrolled in the Choice Scholarship School will not attend or be instructed in the
Douglas County public schools, and the charter school’s “educational program will be carried
out through the Private School Partners, with the Private School Partners implementing their own
methods.” Id. at 5. The District admits that the “Choice Scholarship School is created solely to
serve the students participating in the [Voucher Program]” and that “[t]his is a unique
arrangement unlike the usual relationship between a Charter organizer and authorizing District.”
Id. at 7. In short, the “unique arrangement” between the Choice Scholarship School and the
Douglas County School District is a pretextual attempt to hide the fact that students participating
in the Voucher Program will not be attending school in the District, even though the District
receives funding for these students and improperly counts them among its enrolled students,

The Douglas County School Board is ceding total control over the “educational program”
of scholarship students participating in the Voucher Program to the private schools. Id. at 5-6.
The District has approved and contracted with nineteen private schools to participate in the
Voucher Program, and the District refers to these private schools as “partner schools.” (Ver.
Compl. § 36). Parents and guardians of “scholarship students” must choose from among these
nineteen “partner schools.” Fourteen of these “partner schools” are religious or sectarian, and of
the five remaining schools, one admits only gifted students and another is for special needs
students. Moreover, several of the schools are located outside the boundaries of the Douglas

County School District. Id.



The private partner schools are subject to certain “Conditions of Eligibility” to participate
in the Voucher Program that are set forth in separate contracts between the Douglas County
School District and each of the private partner schools. See Board Policy JCB, 5-9. The
“Conditions of Eligibility” do not restrict the admission criteria used by the private partner
schools, dictate how private schools must use public funds, or exert any meaningful local control
over instruction. Id. Accordingly, the private partner schools are free to use public funds for
sectarian purposes, such as religious instruction, worship services, salaries or stipends of clergy
or members of religious orders, purchase of Bibles and other religious literature, and
construction of chapels and other facilities used for worship and prayer. See FAQ: Potential
Partner Schools, attached as Ex. G.

While the Douglas County School District plans to funnel millions of dollars of State and
local funds to these private schools, the District will retain no control over the instructional
programs of the partner schools. Id.; see also Choice Scholarship School Application at 5.
Partner schools are not required to use the Douglas County School District’s content standards or
curriculum, comply with its State accreditation contract or otherwise meet State accountability
mandates, adopt its educational goals, use its assigned textbooks and materials, or adhere to
student-teacher ratios and other pedagogical policies established by the District. Id. Moreover,
teachers employed by the private schools participating in the Voucher Program are not required
to hold current CDE Teachers Licenses with appropriate endorsements and experience for the
courses that they teach. 1d.

Plaintiffs will suffer immediate and irreparable injury if the Colorado Department of

Education distributes funds under the Public School Finance Act to the Douglas County School



District for use in its Voucher Program. Plaintiffs will also be irreparably injured when the
Douglas County School District distributes these public funds to private and sectarian schools.
Specifically, Plaintiffs will suffer injury to their rights under Article IX, Sections 2, 3, and 15 of
the Colorado Constitution when the District abdicates local control over instruction to private
schools, transfers protected funds from the public school fund to private schools, and disrupts the
“thorough and uniform” funding of education in Colorado. Once public funds are transferred to
private, predominantly religious schools, in violation of the Colorado Constitution and statutes,
the harm occurs. Plaintiffs have no adequate remedy at law to prevent the violation of their
constitutional and statutory rights caused by the Voucher Program, so this Court should enter a
preliminary injunction to halt the funding and implementation of that program.
ARGUMENT

L Plaintiffs are Entitled to a Preliminary Injunction.

A. Legal Standard for Preliminary Injunction.

Under Colorado law, to establish entitlement to preliminary injunctive relief, the moving
party must demonstrate: (1) a reasonable probability of success on the merits; (2) a danger of
real, immediate, and irreparable injury which may be prevented by injunctive relief; (3) that there
is no plain, speedy and adequate remedy at law; (4) that the granting of a preliminary injunction
will not disserve the public interest; (5) that the balance of equities favors the injunction; and (6)
that the injunction will preserve the status quo pending a trial on the merits. See Rathke, 648

P.2d at 653-54; see also Atmel Corp. v. Vitesse Semiconductor Corp., 30 P.3d 789, 792 (Colo.

App. 2003); Home Shopping Club, Inc. v. Roberts Broad. of Denver, 961 P.2d 558, 560 (Colo.

App. 1998). Plaintiffs satisfy all of these elements.



In this case, Plaintiffs have met their burden of showing that injunctive relief is necessary
to protect existing fundamental constitutional rights, specifically their fundamental rights under
Article IX of the Colorado Constitution. A preliminary injunction is especially appropriate to
ensure that the education of students enrolled in the Douglas County School District will not be
disrupted if the Voucher Program is enjoined after a trial on the merits. Not only will the
education of students participating in the Voucher Program be disrupted, but the education of
Plaintiff Mason S. Barnard and other students enrolled in the public schools will also be
disrupted if the District is forced to absorb five-hundred students from the enjoined Voucher
Program mid-semester.

B. There Is A Reasonable Probability That Plaintiffs Will Succeed on the
Merits of Their Claims.

Plaintiffs have a reasonable probability of success on the merits of their claims seeking
protection of their constitutional rights. Specifically, Plaintiffs will likely succeed on their
claims for a declaratory judgment that the Voucher Program violates: (1) the “local control”
provision of Article IX, Section 15 of the Colorado Constitution; (2) the restrictions on the
spending of monies from the “public school fund” contained in Article IX, Section 3 of the
Colorado Constitution; and (3) the “thorough and uniform” clause of Article IX, Section 2 of the
Colorado Constitution.

1. Plaintiffs have a reasonable probability of success on their claim that the Voucher

Program violates the “local control” provision of Article IX, Section 15 of the
Colorado Constitution.

The “local control” provision contained in Article IX, Section 15 of the Colorado
Constitution requires that local school boards “shall have control of instruction in the public

schools of their respective districts.” Colo. Const. art IX, sec. 15. This provision confers on local
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School Districts and School Boards the “responsibility for the instruction of their students.”

Owens v. Colo. Cong. of Parents, 92 P.3d 933, 938 (Colo. 2004) (emphasis added). Under the

Voucher Program, the Douglas County School District will violate the local control provision by
abdicating control over the instruction of participating students and sending locally raised funds
and State funds outside the District.

A. The Douglas County School District and its Board violate the local control

provision by abdicating their responsibility for instruction under Article IX,
Section 15 of the Colorado Constitution.

The District exercises no control over the curricula and educational goals of private
schools participating in the Voucher Program, and the private schools have total control over the
“educational program” of participating students. See Choice Scholarship School Application at
5. In fact, the Douglas County School District has informed participating private schools that it
wants “no control” over the private schools’ operation and educational goals. In a letter dated
April 15, 2011, from Robert Bignell, Superintendent of Cherry Hills Christian School to Dr.
Christian Cutter, assistant superintendent of the Douglas County School District, Mr. Bignell
recounted an interview between the two regarding the Voucher Program. Mr. Bignell stated,
“[m]y summary of our two-hour interview is that the district wants no control over Cherry Hills
Christian or any other partner school.” (emphasis added). Bignell Letter, attached as Ex. H.

Private schools will have control over curricula and instruction for “scholarship
students,” and the instruction offered will be fundamentally different from that occurring under
the control and directives of the Douglas County School District and its Board. The Douglas
County School District and its Board expressly warn students that they “will not create

specialized programs in Private School Partners.” See Student Application to Choice
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Scholarship Program, attached as Ex. I, also available at http://www.dcsdk12.org/portal/page
/portal/DCSD/District_Information/School Choice/Option_Certificates/Scholarship Application
(last visited July 5, 2011). Thus, private schools are not obliged to offer any specific educational
program or courses, but have the unrestricted ability to devote significant class time to religious
or sectarian ends.

The curricula of participant schools diverge dramatically from the curricula controlled by
the Douglas County School Board. For example, Lutheran High School, which is participating
in the Voucher Program, has a curriculum that seeks to help students “develo[p] with Jesus
Christ.” See Lutheran High School, Prospective Students, attached as Ex. J, also available at
http://www.lhsparker.org/ caseforchristianedu.html (last visited July 5, 2011).  Another
participating school, Cherry Hills Christian Elementary School, has a “Positive Action for Christ
Bible Curriculum” that emphasizes “Scripture Memorization,” New Testament Study,” “Old
Testament History” and the “Lives of the Patriarchs.” See Cherry Hills Curriculum, attached as
Ex. K, also available at points/data /chc/ databases/chc 01 01/widgets/ forms /00/ 00/00/23/
form doc/original.pdf (last visited July 5, 2011). Similarly, the Hillel Academy’s curriculum
contains Judaic Studies, which is taught by experienced rabbis. See Hillel Curriculum, attached
as Ex. L, also available at http://www.hillelacademy ofdenver.com/judaicStudies.html (last
visited July 5, 2011). In recognition of the vastly different curricula at participating private
schools, the District tries to ensure that credits earned at private schools will transfer back into
the District, but even the District does not guarantee students complete credit for each hour of
coursework completed at the private schools. See Private Partner Participation Agreement, §

J(5), attached as Ex. M.
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Under the Voucher Program, the Douglas County School District and its Board will also
abdicate total control over student-teacher ratios, teacher qualifications, and admission policies.
Unlike public school teachers, who generally must have at least 24 semester hours in their area
of expertise and hold a current CDE Teachers License before employment, teachers at private
partner schools are not subject to state licensing requirement. See Open Position Application,
attached as Ex. N, also available at https://appsadp.dcsdk12.org/apex/f ?p=119:4:290 088
2498463850::NO::P4 POSTING ID,P4 LOCATION_TYPE:38269 (last visited July 5, 2011).
Teachers at private schools, however, are subject to radically different requirements, and some
schools require an attestation of faith.

For example, Valor Christian High School, which currently has accepted the highest
number of students under the Voucher Program, prides itself on the fact that “100% of our team
are committed followers of Jesus Christ.” See Voucher Update, attached as Ex. O; see also Valor
Culture Document, 18, attached as Ex. P. Similarly, private partner schools also have total
control over which students are admitted, and they are free to apply any of their own admission
criteria, such as criteria that evaluate students on the basis of their church membership. See
FAQ: Potential Partner Schools.

Thus, the Douglas County School District and its Board have abdicated local control over
the instruction of students enrolled in the Voucher Program. By failing to exercise its
constitutional responsibility for the instruction of its students, the Douglas County School Board
violates Article IX, Section 15 of the Colorado Constitution, and Plaintiffs suffer a loss of local

control over the education they fund.
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B. The Douglas County School District and its Board violate the local control
provision by not controlling the instruction purchased with locally raised
funds.

The Douglas County School District and its Board also violate the “local control
provision” by ceding control over locally raised funds to private schools. The District concedes
that it will provide approximately $4,575 for each student enrolled in a private school, and that
these funds will be turned over to the private school. See School Application 2. According to
the Douglas County School District’s own analysis, State funds account for 66.86% of per pupil
funding, which totals approximately $6,100. Id. Thus, in 2011-12, State funds will provide
approximately $4,078.46 in funding, while the local share will account for the remaining
$2,021.54. As a result, when a private school receives a voucher check for $4,575, they will
obtain control over approximately $496.54 in local funds for each student.

Local control over educational instruction is a hallmark of the Colorado Constitution.

Owens, 92 P.3d at 935 (citing Lujan v. Colo. State Bd. of Educ. 649 P.2d 1005 (Colo. 1982).
By requiring school districts to fulfill their responsibility to control instruction paid for with local

funds, the Colorado Constitution seeks to maintain the “democratic framework created by our

state constitution.” Owens, 92 P.3d at 935. As the Colorado Supreme Court noted in Owens, the
local control provision is violated when local school districts “turn over a portion of their locally-
raised funds to nonpublic schools over whose instruction the districts have no control.” Id. at
936. This is exactly the case here, as the Douglas County School District will relinquish total
control over instruction, and almost $250,000 of local funds, to implement the Voucher Program.

By abdicating local control over instruction, failing to fulfill its responsibility for the

instruction of its students, and transferring local funds to private schools, the Douglas County
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School District and its Board will commit a flagrant violation of Article IX, Section 15 of the
Colorado Constitution. Thus, Plaintiffs have a reasonable likelihood of success on this claim
and a preliminary injunction should be granted.

2. Plaintiffs have a reasonable probability of success on their claim that the Voucher

Program violates the restrictions on the spending of monies from the “public school
fund” contained in Article IX, Section 3 of the Colorado Constitution.

Article IX, Section 3 of the Colorado Constitution, states, in relevant part, “[t]he public
school fund of the state shall, except as provided in this article IX, forever remain inviolate and
intact and the interest and other income thereon, only, shall be expended in the maintenance of

the schools of the state.” Colo. Const, Art. IX, sec. 3 (emphasis added). This section of the

Colorado Constitution is unequivocal that funds from the public school fund will only be
expended on the “schools of the state” which are defined later in the section as “public schools.”
See id. Funds disbursed by the Colorado Department of Education to the Douglas County
School District will contain monies derived from the “public school fund,” which, among other
things, consists of the proceeds of the public school lands. Colo. Const. Art. IX, §17(2)(a);
C.R.S. §22-41-101(2). By funneling monies from the public school fund to private schools—
rather than “schools of the state”—the Defendants violate Article IX, Section 3 of the Colorado
Constitution and cause irreparable harm to all Coloradoans.

Article IX, Sections 3, 5, 9 and 10 of the Colorado Constitution established the “public
school fund,” which consists of the proceeds of lands granted to the State by the federal
government upon statechood. In 1875, the United States Congress passed the Colorado Enabling

Act authorizing the admission of Colorado as a state. See 18 Stat. 474 (7); see also Lujan, 649

P.2d at 1011. Section 7 of the Enabling Act granted the State title to two sections in every
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township within its boundaries “for the support of common schools.” Id. This property is
referred to as the “state school lands.” Section 14 of the Enabling Act further specified that the
state school lands: “[S]hall be disposed of only at public sale and at a price not less than two
dollars and fifty cents per acre, the proceeds to constitute a permanent school fund, the interest of
which to be expended in the support of common schools.” 18 Stat. 474 (14). These provisions
of the Enabling Act create a federal trust (the “school lands trust”) for the sole and exclusive
benefit of the Colorado state public schools.

State statutes also create a “public school fund” in the State Treasurer’s office which,
among other things, consists of the proceeds of the public school lands. Colo. Const. Art. IX,
§17(2)(a); C.R.S. §22-41-101(2). Income held in the public school fund is transferred
“periodically” to the “state public school fund” together with moneys appropriated by the general
assembly from the general fund to meet the state’s share of the total program funding of all
school districts under the Public School Finance Act. C.R.S. §22-54-114(1). Thus, monies from
the public school fund are distributed to local school districts as part of their funding under the
Public School Finance Act.

The Douglas County School District will receive funds from the public school fund as
part of its per pupil funding from the State under the Public School Finance Act. (Ver. Compl.
99 90-94.) By improperly counting students participating in the Voucher Program as enrolled in
the District, the District will necessarily distribute monies from the public school fund included
in its per pupil funding to private partner schools. Such a disbursement to private and sectarian
schools would constitute a direct violation of Article IX, Section 3 of the Colorado Constitution

which only allows for public school funds to be “expended in the maintenance of the schools of
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the state.” Colo. Const. Art. IX, Sec. 3 (emphasis added). The Colorado Supreme Court has
noted that “income from the public school fund is owned by the state and is distributed as a
gratuity to the various counties and school districts to supplement local taxation for school

purposes” but such funds cannot be distributed in “contravention of constitutional mandates”

Craig v. People, 299 P. 1064, 1067 (Colo. 1931).

The Douglas County School District and its Board acknowledge that funds they receive
from the State, including necessarily revenue from the public school fund, will be distributed to
the private schools under the Voucher Program. Private schools are not public “schools of the
state,” so any disbursements of monies from the public school fund to private schools violates
Article IX, Section 3 of the Colorado Constitution. As a result, Plaintiffs have a reasonable
probability of success on the merits of their claim that the Voucher Program violates Article IX,
Section 3 of the Colorado Constitution, and their motion for a preliminary injunction should be
granted.

3. Plaintiffs have a reasonable probability of success on their claim that the Voucher

Program violates the “thorough and uniform” clause of Article IX, Section 2 of the
Colorado Constitution.

Article IX, Section 2 of the Colorado Constitution, which is entitled “Establishment and
Maintenance of Public Schools,” requires the general assembly to “provide for the establishment
and maintenance of a thorough and uniform system of free public schools throughout the state.”
Colo. Const. Art IX, Sec. 2. Pursuant to the authority and directives of Article IX, Section 2 of
the Colorado Constitution, the Colorado General Assembly enacted the “Public School Finance
Act of 1994,” C.R.S. § 22-54-101, et seq. The legislative purpose of the Public School Finance

Act is to further “the general assembly’s duty under section 2 of article IX of the state
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constitution to provide for a thorough and uniform system of public schools throughout the
state.” C.R.S. § 22-54-102.

The Voucher Program violates the “thorough and uniform” clause for two reasons. First,
the Voucher Program contradicts the plain language of the “thorough and uniform” clause, and

judicial interpretation of this clause under Lujan v. Colo. State Bd. of Educ. 649 P.2d at 1017.

Second, the Voucher Program undermines and upsets the Public School Finance Act’s delicate
funding balance, which seeks relatively “uniform” funding of education across the state. By
adopting the Voucher Program, and retaining 25% of the public funds it receives under the Act
for pupils not attending school in the District, the Douglas County School District enriches itself
and siphons public funds away from less prosperous school districts. In short, students enrolled
in the Voucher Program will not be enrolled in, in attendance at, or instructed by the Douglas
County School District, so the District is not entitled to any funding under the Public School
Finance Act for these students.

A. The “Thorough and Uniform” clause does not allow for the funding of private
schools with public funds.

The Voucher Program violates the plain language of the “thorough and uniform” clause
and runs wholly contrary to the framers’ intent. The “thorough and uniform” clause is concerned
only with “free public schools” of the state, and state funding is directed only toward these free
public schools. See, e.g. Lujan, 649 P.2d at 1011. As the Colorado Court of Appeals has noted,
“a free public school, within the contemplation of the constitution, is one to which any resident
of the state, between the ages of six and twenty-one years, shall be admitted, and there be
educated gratuitously, that is to say, at public expense, or from the public funds provided for that

purpose. Adams County Sch. Dist. No. 16 v. Union High Sch., 25 Colo. App. 510 (Colo. App.
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1914) rev’d on other grounds, 152 P. 1149 (1915).

In this case, the Douglas County School District takes funds raised and distributed under
the directive of the “thorough and uniform” clause and pays them to private schools. Private
schools participating in the Voucher Program are not schools which residents may attend
“gratuitously...at public expense.” Id. In fact, even those participating in the Voucher Program
are required to pay additional tuition, as tuition at most participating private schools vastly
exceeds the $4,575 Voucher provided by the Douglas County School District. For example,
tuition at for the 2011-2012 school year at Valor Christian High School is $13,350; at Regis
Jesuit High School tuition is $11,225. See Valor Fact Book, 5, attached as Ex. Q; see also Regis
Tuition Payment Agreement, attached as Ex. R.

The Voucher Program is a misuse of public funds distributed to Douglas County in
furtherance of the “thorough and uniform” clause, as the program benefits affluent students at the
expense of other Coloradoans. Specifically, public funds used in the Voucher Program are not
used to fund schools that students can attend “gratuitously at the public expense,” but rather

subsidize expensive sectarian institutions. Adams County, 25 Colo. App. 510. Only students

whose parents can afford to pay thousands of dollars in additional tuition at private schools can
avail themselves of the program. As such, this program undermines the egalitarian imperative
contained in Article XI, Section 2’s requirement for a “uniform system of free public schools.”
Although Douglas County calls its Voucher Program the “Choice Scholarship Program,” only
students who have thousands of dollars in additional tuition can “choose” to participate.
Likewise, the thorough and uniform clause, as evidenced and furthered under Colorado

statutes, clearly prohibits the transfer of public funds to private schools. Colorado vigorously
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controls and limits the circumstances under which a school district may pay for educational
services for pupils in the district to attend private schools. For example, under CRS § 22-32-110,
a district may pay for educational services for pupils to “attend nonpublic schools,” only if
school is paid for “out of federal grants made available specifically for this purpose.” CRS § 22-
32-110(1)(cc)(emphasis added). Because Colorado law limits school district expenditures to
private schools only to federal funds, the Douglas County School District cannot transfer funds it
receives under the Public School Finance Act to private schools.

For the forgoing reasons, the Voucher Program undermines and violates the thorough and
uniform provision in Article IX, Section 2 of the Colorado Constitution.

B. The Voucher Program violates the “Thorough and Uniform” clause by
disrupting the equalizing effects of the Public School Finance Act.

The Public School Finance Act states that a “thorough and uniform system of education
requires that all school districts...operate under the same finance formula.” Id. (emphasis added).
One principal purpose of the Act is to equalize the ability to raise educational resources between
districts without a high tax base and more affluent districts. C.R.S. § 22-54-102. By equalizing
relative funding across the State, the Act seeks to eliminate spending disparities between
districts. While the Act does not require numerical equality or uniformity of funding across
districts, as poorer districts will necessarily receive a greater share of State funds, it does seek to
equalize educational opportunities across districts by factoring in the needs and means of each

district. See Boulder Valley Sch. Dist. Re-2 v. Colo. State Bd. of Educ., 217 P.3d 918, 928

(Colo. App. 2009).
The Public School Finance Act establishes a finance formula that applies to “all school
districts” in the State. C.R.S. § 22-54-102(1). The Act directs that the statutory formula “be
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used to calculate for each district an amount that represents the financial base of support for
public education in that district” and that the monies so calculated “shall be available to the
district to fund the costs of providing public education.” C.R.S.§ 22-54-104(1)(b)(emphasis
added). A school district’s funding under the Public School Finance Act is determined by
multiplying the district’s per pupil funding amount by the district’s funded pupil count, and
adjusting by specific statutory factors. Thus, a school district’s funding under the Act depends,
to a large extent, on its pupil enrollment, which is generally defined as the number of pupils
enrolled in the school district on October 1 of the applicable budget year. See CRS §§ 22-54-
103(7)(e) and (10)(a)(1); 1 CCR § 301-391:2254-R-3.01.

By improperly counting students who attend private schools under the Voucher Program
as enrolled in the Douglas County School District, the District and its Board seek to enrich
Douglas County at the expense of poorer school districts across Colorado. It is no secret that
funding for education has been reduced due to the ongoing economic crisis, and the Douglas
County School District saw a “total budget reduction of about $26 million” between the 2009-

2010 and 2010-2011 school years. Dep. of Bonnie Betz, from Lobato v. State of Colo., No.

2005CV4794 at 17:5-6, attached as Ex. S. The Douglas County School District intends to
receive additional, unlawful revenue under the Voucher Program by retaining 25% of the public
funding it receives under the Public School Finance Act for those students attending private
schools—students it does not instruct, transport, or budget for. See DCSD Executive Summary.
Because the “scholarship students” will not be enrolled in, in attendance at, or instructed
by the Douglas County School District, the District is not entitled to any funding under the

Public School Finance Act for these students. In short, the Douglas County School District
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unlawfully enriches itself by claiming funds distributed under the “thorough and uniform” clause
for students not in attendance in the District. Plaintiffs—and all Coloradoans—will suffer
irreparable and immediate injury when the Colorado Department of Education distributes funds
to the District for students participating in the Voucher Program.

Thus, Plaintiffs have a reasonable probability of success on the merits for their claim that
the Voucher Program violates Article IX, Section 2 of the Colorado Constitution, and their
motion for a preliminary injunction should be granted.

C. Injunctive Relief Is Necessary to Prevent Real, Immediate and Irreparable
Injury, and There Is No Adequate Remedy at Law.

Plaintiffs seek to protect their fundamental constitutional rights under Article IX of the
Colorado Constitution, so they necessarily face irreparable injury to which there is no adequate
remedy at law. Under Colorado law, “any denial of fundamental constitutional rights would be

real, immediate, and irreparable.” Evans v. Romer, 1993 WL 19678, No. 92 CV 7223, at * 8

(Colo.Dist.Ct. Jan. 15, 1993). Moreover, a presumption of irreparable injury exists where

constitutional rights are infringed.” Kneen v. Corr. Corp. of Am., No. 10-cv-01284, 2010 WL

5230912, at *4 (D. Colo. Nov. 23, 2010) (citing Kikumura v. Hurley, 242 F.3d 950, 963 (10th

Cir. 2001)). Courts “may assume that a constitutional injury is irreparable in the sense that it

cannot be adequately redressed by post-trial relief.” Pinson v. Pacheco, 397 Fed.Appx. 488, 491-

492 (10th Cir. 2010)); see also Fortner v. Cousar, 992 P.2d 697, 700 (Colo. App. 1999)(no

monetary damages can redress the violation of a plaintiff’s constitutional rights).
Plaintiffs’ injury is also imminent. Within a few weeks, sometime in July 2011, the
Colorado Department of Education apparently intends to make its first distribution of funds for

the 2011-2012 school year to the Douglas County School District. Shortly thereafter, the
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Douglas County School District intends to transfer these public funds to private schools. With
the transfer of public funds to private schools, the Douglas County School District and its Board
will abdicate control over all instruction purchased with these funds and enrich religious and
sectarian institutions in violation of the Colorado Constitution. Once public funds are transferred
to private schools, the harm occurs. As Colorado taxpayers, and as residents and taxpayers
within Douglas County and the Douglas County School District, Taxpayers for Public Education,
Ms. Barnard, as well as her minor child, will suffer injury because of the loss of local control
over the education they are required to fund.

Plaintiffs have shown that the Voucher Program poses an immediate and irreparable
injury to their constitutional rights for which there is no adequate remedy at law; thus, this Court
should enter a preliminary injunction to avoid constitutional violations pending a trial on the
merits.

D. The Granting of the Preliminary Injunction Will Not Disserve the Public
Interest.

The granting of a preliminary injunction will not disserve the public interest, and will
further Colorado’s long history of promoting public education. Even at the time when Colorado

entered the union, “public education was an important and prominent concern.” Lobato v. State

of Colorado, 218 P.3d 358, 368 (Colo. 2009). The Colorado Supreme Court has also recognized

the “importance of public education to our social well-being.” deKoevend v. Board of Educ. of

West End School Dist. RE-2, 688 P.2d 219 (Colo. 1984).

Plaintiffs seek to preserve public education in Colorado by protecting local control over
instruction, the “inviolate” public school fund, and the “through and uniform” distribution of

resources. See Colo Const., Art. IX, Sections 2,3,9. A preliminary injunction will avoid any
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unnecessary constitutional violations pending a trial on the merits. Moreover, this Court has
reasoned that “the public has no interest whatsoever” in an “unconstitutional amendment,”
statute, or act, so this factor strongly favors the issuance of a preliminary injunction. Evans,

1993 WL 19678, at * 8.

E. The Balance of Equities Favors an Injunction.

The balance of the equities clearly favors the Plaintiffs, as the “potential injury to
defendants is outweighed by potential injury to plaintiffs and other interested persons if the status

quo is not maintained.” National Asso. of Psychiatric Treatment Centers v. Weinberger, 661 F.

Supp. 76, 81 (D. Colo. 1986). Plaintiffs Taxpayers for Public Education face a potential injury
to their constitutional rights, and Mason S. Barnard merely seeks to attend the Douglas County
Public Schools without the unconstitutional disruption of the Voucher Program. Moreover, the
granting of a preliminary injunction will protect students participating in the Voucher Program,

as they will suffer a serious disruption to their education if the program is permanently enjoined.

Defendants, on the other hand, have nothing to lose and will suffer no injury if the
Voucher Program is subject to a preliminary injunction. Any administrative disruption in the
Voucher Program can quickly be remedied if Plaintiffs are unsuccessful in their suit, and the
Defendants will then be free to implement the Voucher Program without the taint of ongoing
litigation. Because Plaintiffs have shown that it is probable that they will succeed on the merits
and that they will suffer irreparable harm if the preliminary injunction is not granted, the balance

of the equities favors an injunction. Keller Corp. v. Kelley, 187 P.3d 1133, 1137 (Colo.App.

2008).
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F. The Issuance of a Preliminary Injunction Will Preserve The Status Quo and
Will Protect Plaintiffs’ Constitutional Rights Pending a Trial on the Merits.

The issuance of a preliminary injunction will preserve the status quo and avoid
unnecessary disruption of education in Douglas County. This factor strongly favors the issuance
of a preliminary injunction, as students participating in the Voucher Program have yet to attend
classes in private schools and public schools have yet to assign students to specific classrooms.
If this Court fails to grant a preliminary injunction and Plaintiffs are later successful at a trial on
the merits, education across the Douglas County School District would be disrupted. Removing
500 students from private school and placing them back in the public schools would affect not
only students participating in the Voucher Program, but also students enrolled in the public
schools who would face an unexpected increase in class size or a reshuffling of their classes.

Moreover, “the purpose of a preliminary injunction is to protect against irreparable injury
and to maintain a trial court’s ability to render a ‘meaningful decision’ after a trial on the merits.”

Curious Theater Co. v. Colorado Dept. of Public Health and Environment, 216 P.3d 71, 76

(Colo. App. 2008)(citing Bloom v. Nat'l Collegiate Athletic Ass’n, 93 P.3d 621, 623 (Colo. App.

2004)). If the Defendants are allowed to implement the Voucher Program, the Plaintiffs would

suffer an irrevocable injury that could not be remedied through a later injunction.

CONCLUSION

The requested preliminary injunction would preserve the status quo and protect Plaintiffs’
constitutional rights pending trial. In short, fairness, the weight of authority, and public policy
clearly militate toward immediate injunctive relief, and such action will maintain stability and

predictability within the Douglas County School District.
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For the foregoing reasons, Plaintiffs respectfully request that the Court grant the motion
for preliminary injunction.
Respectfully submitted this 5th day of July, 2011.

s/ Michael S. McCarthy

Michael S. McCarthy, #6688
Colin C. Deihl, #19737
Nadia G. Malik, #35761
Sarah A. Kellner, #38111
Gordon M. Hadfield, #42759
Faegre & Benson LLP

and

Alexander Halpern, # 7704
Alexander Halpern LLC

Attorneys for Plaintiffs

This document was e-filed through the LexisNexis CourtLink electronic filing procedures, under CR.C.P. 121(c), §
1-26. As required by those rules, the original signed copy of this document is on file with Faegre & Benson LLP
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I hereby certify that on this 5th day of July, 2011, a true and correct copy of the foregoing
MOTION FOR A PRELIMINARY INJUNCTION was served via LexisNexis File & Serve
on the following:

Antony B. Dyle

tony.dyl@state.co.us

Senior Assistant Attorney General

Nick Stancil

nick.stancil@state.co.us

Assistant Attorney General

Office of the Colorado Attorney General
1525 Sherman Street, 7" Floor

Denver, CO 80203

Attorneys for Defendants Colorado Board of
Education and Colorado Department of
Education

James M. Lyons

jlyons@rothgerber.com

Eric V. Hall

chall@rothgerber.com

David M. Hyams

dhyams@rothgerber.com

Rothgerber, Johnson, & Lyons, LLP

One Tabor Center, Suite 3000

1200 Seventeenth Street

Denver, Colorado 80202

Attorneys for Defendants Douglas County
School District RE-1 Board of Education and
Douglas County School District RE-1.

/s/ Stephanie Rzepa
Stephanie Rzepa

26



Exhibit A



Board File: JCB
CHOICE SCHOLARSHIP PROGRAM (PILOT)
A. Purposes and Findings

1. Douglas County School District seeks to expand its education system that maximizes choice,
celebrates freedom, improves quality through competition, promotes excellence, and recognizes that the
interests of students and parents are paramount.

2. DCSD provides school choice to students and parents through numerous programs, including open
enrollment, option schools, magnet schools, charter schools, on-line programs, home-education programs
and partnerships, and contract schools. The Choice Scholarship Program is another way in which DCSD
seeks to maximize school choice for students and parents to meet the individualized needs of each
student.

3. The purposes of the Choice Scholarship Program are to provide greater educational choice for students
and parents to meet individualized student needs, improve educational performance through competition,
and obtain a high return on investment of DCSD educational spending.

4. The District finds that the Choice Scholarship Program furthers the requirements of nondiscrimination
on account of religion with respect to civil rights as set forth in Section 4 of Article 11 of the Colorado
Constitution.

5. The District finds that the Choice Scholarship Program does not violate Section 7 of Article X, and
that it fulfills the local control principle of Section 15 of Article IX, of the Colorado Constitution.

6. The District further finds that the Choice Scholarship Program is consistent with the legal principles
contained in Zelman v. Simmons-Harris, 536 U.S. 639 (2002); Owens v. Colorado Congress of Parents,
Teachers and Students, 92 P.3d 933 (Colo. 2004); and Americans United for Separation of Church and
State Fund, Inc. v. State of Colorado, 648 P.2d 1072 (Colo. 1982).

7. The District finds that, while great care has been taken to develop the Choice Scholarship Program and
to measure its effects on the District and its various stakeholders, it is in the best interests of the students,
parents, employees, and community that a pilot program with limited participation be established until a
record of its effects on student performance and financial viability can be reviewed and reported.

8. The District further finds that, in order to properly fund and to minimize negative effects on the
District and state education funding, certain conditions of eligibility for participation by students in the
Choice Scholarship Pilot Program, including residency and enrollment status, shall be established.

9. It is the intention of the District not to discriminate among nonpublic schools participating as Private
School Partners. So long as the Private School Partners meet the Conditions of Eligibility in Section E.3
below, Private School Partners need not modify their admission criteria or education programs to
participate in the DCSD Choice Scholarship Program. The District in no way promotes one Private
School Partner over another, religious or nonreligious.

B. Definitions

1. “Board of Education™ or “Board” means the Board of Education for Douglas County School District
Re-1.
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2. “Conditions of Eligibility” means the standards required of Private School Partners as set forth in
Section E.3 of this Policy.

3. “District” or “DCSD” means Douglas County School District Re-1.

4. A “Choice Scholarship” is a check, payable by the District to the parent of a Choice Scholarship
student, which can be used exclusively pursuant to the terms of this Policy and any associated
administrative policies and procedures for the sole purpose of paying the tuition at a Private School
Partner.

5. “Choice Scholarship Program” means the District’s educational program described in this Policy.

6. “Private Schoo! Partner” means a nonpublic school that meets the Conditions of Eligibility set forth in
subsection E and participates in the Choice Scholarship Program. It may be religious or non-religious. A
Private School Partner shall not include on-line education programs as defined by Colo. Rev. Stat. § 22-
30.7-102 or a nonpublic home-based educational program as defined by Colo. Rev. Stat. § 22-33-104.5.

7. “Choice Scholarship Office” is that part of District administration created by this Policy and charged
with administering the Choice Scholarship.

8. “Choice Scholarship student” means a child of school age who meets the standards set forth in subpart
D and participates in the Choice Scholarship Program.

9. “Parent” means a child’s parent(s) or legal guardian(s).
C. Choice Scholarship Program and Office Created

1. The Board hereby creates the Choice Scholarship Program as an additional educational choice offered
by DCSD. The Choice Scholarship Office is also created to administer the Choice Scholarship Program.
The Superintendent shall select those persons necessary to carry out the functions of the Choice
Scholarship Office. The Superintendent has the discretion to integrate the duties of the Choice
Scholarship Office into existing District administration so that it functions as efficiently and effectively as
possible.

2. The Board directs the Superintendent and Choice Scholarship Office to make the Choice Scholarship
Program operational as a Pilot as set forth in Section F for the 2011-2012 school year.

3. On behalf of the District, the Choice Scholarship Office shall pay to the parent of a Choice Scholarship
student one-quarter of the value of a Choice Scholarship in September, November, February, and May,
subject to adjustments as described herein. The Choice Scholarship Office shall calculate and make
adjustments to Choice Scholarship payments to ensure that each parent of a Choice Scholarship student is
receiving the appropriate amount based on the Choice Scholarship student’s actual enrollment in the
Choice Scholarship Program, and that payments are sent to the appropriate Private School Partner(s) as
chosen by the parent, including making pro rata payments as necessary.

4. To make the Choice Scholarship payments, the Choice Scholarship Office shall issue, on behalf of the
District, a Choice Scholarship check in the name of the Choice Scholarship student’s parent. The Choice
Scholarship Office shall send the check to the Private School Partner in which the Choice Scholarship
student is enrolled, and the parent shall restrictively endorse the Choice Scholarship check for the sole
purpose of paying for tuition at the Private School Partner.
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5. The Choice Scholarship Office may delay or withhold payments of a Choice Scholarship if it
determines that either (i) the Choice Scholarship student or his/her parent or (ii) the Private School
Partner has violated a material provision of the Choice Scholarship Program. This decision may be
appealed pursuant to the Choice Scholarship appeal process described in subsection C.8, but the Choice
Scholarship Office has the discretion to delay or withhold payments pending resolution on appeal.

6. A Choice Scholarship shall be worth the lesser of:
a. The actual tuition cost charged per pupil at the Private School Partner, or

b. Seventy-five percent of per pupil revenue, as defined by Colo. Rev. Stat. § 22-54-103(9.3)
(“PPR™), of the Choice Scholarship student enrolled in grades one through twelve.

7. Private School Partners shall submit to the Choice Scholarship Office the financial information
necessary to permit the calculation of the “actual tuition cost per pupil” for all the students at the Private
School Partner, both Choice Scholarship and non-Choice Scholarship students. Private School Partners
shall submit this information in a format determined by the Choice Scholarship Office, with supporting
documentation. The “actual tuition cost per pupil” for all Private School Partners shall be made available
for review by parents and the public by the Choice Scholarship Office as prescribed by subsection E.3.k
of this Policy.

8. Appeal process. A student, parent, or Private School Partner may appeal a decision of the Choice
Scholarship Office. The student, parent, or school shall notify the Choice Scholarship Office of the
intention to appeal within 14 days of receipt of a written adverse decision. Pursuant to procedures drafted
by the Choice Scholarship Office but ultimately approved by the Board of Education, the student, parent,
or school may appeal the decision to the Superintendent or his/her designee whose decision shall be final
and not subject to any further appeals.

9. The Choice Scholarship Office shall make arrangements for the administration of any statewide and/or
District assessments to Choice Scholarship students so that the academic performance of Choice
Scholarship students can be reported as may be required by law, and can be compared to the performance
of students in other District schools and programs.

10. The Choice Scholarship Office shall gather all information and report to the Colorado Department of
Education and/or the US Department of Education as necessary to comply with the NCLB Act, the
School Finance Act of 1994 (Colo. Rev. Stat. § 22-54-101 et seq) and all applicable non-waivable laws so
that Choice Scholarship students will be included in the District’s pupil count and receive per pupil
revenue from the state for the Choice Scholarship students. The Choice Scholarship Office shall ensure
that each Choice Scholarship student is offered at least the minimum number of teacher-pupil instruction
hours to comply with the School Finance Act.

11. Annual report. At least annually, the Superintendent shall give a report to the Board on the Choice
Scholarship Program, including but not limited to (i) a comparison of student performance between
Choice Scholarship students and non-Choice Scholarship District students; (ii) the financial effect of the
Choice Scholarship Program on the District; (iii) the number and grade levels of students participating in
the Choice Scholarship Program; and (iv) the number and type of Private School Partners participating in
the Choice Scholarship Program.

D. Participation by Students and Families
1. To enroll in the District’s Choice Scholarship Program, a student or his/her parent shall complete

the application and any other informational forms required by the Choice Scholarship Office. A

Page 3 of 9



student shall be deemed part of the District’s “pupil enrollment” for purposes of Colo. Rev. Stat. § 22-
54-103(10), if that student remains enrolled in the Choice Scholarship Program as of October 1, or the
school day nearest that date. The Choice Scholarship Office shall verify that each Choice Scholarship
student is properly enrolled and participating in the Choice Scholarship Program as of that date.

2. Choice Scholarship Students shall independently satisfy all admission requirements of the Private
School Partner. Eligibility for a Choice Scholarship under this Policy does not guarantee admission to
any Private School Partner. Scholarship recipients are encouraged to learn about the Private School
Partners’ admission criteria, dress codes and expectations of participation in school programs, be they
religious or nonreligious, before applying for a Choice Scholarship and exercising their choice of a
Private School Partner.

3. If the number of Choice Scholarship applicants exceeds the scholarships available, a lottery will be
conducted by the Choice Scholarship Office to select Choice Scholarship recipients. Subject to
subsection F.3, below, there will be no priority given in the lottery to prior Choice Scholarship
participation or siblings of Choice Scholarship students.

4, A student may disenroll from the Choice Scholarship Program by completing the necessary forms
required by the Choice Scholarship Office, or by not remaining enrolled and/or actively participating
in a Private School Partner.

5. To be eligible for a Choice Scholarship in the pilot, students shall be DCSD residents and attending a
DCSD school for no less than one year. Non-resident, open-enrolled DCSD students are not eligible to
participate in the Pilot Program.

6. Subject to the other eligibility requirements contained in this Policy, Choice Scholarship participants
will continue to be eligible for as long as the pilot remains in operation so long as they remain Douglas
County residents and enrolled in a Private School Partner. Continued enrollment at a Private School
Partner is governed, in part, by subsection F.3, below.

7. No student shall be eligible to participate in the Choice Scholarship Program unless that student’s
parent signs a Choice Scholarship Contract describing the rights and obligations of the parent and student,
on the one hand, and the District, on the other. The form of this Contract shall be prepared and updated
from time to time by the Choice Scholarship Office. The Contract shall contain at least the following
terms:
a. Student attendance. 1f a Choice Scholarship student fails to attend school in compliance with
existing District Student Attendance Policy (JH) then that student shall be deemed to no longer be
“actively participating” in the Choice Scholarship Program and thus shall become automatically
disenrolled from the Choice Scholarship Program.

b. Pro rata payment of funds. If the Choice Scholarship student moves from one Choice
Scholarship Private School Partner to any other school or educational program, then the parent
agrees that Private School Partner is entitled to only those funds due for the period in which the
Choice Scholarship student was enrolled. Payments shall be made and adjusted on a pro rata
basis. See subsection C.3.

. Restricted endorsement. The parent of the Choice Scholarship student shall agree to timely and

restrictively endorse the Choice Scholarship for the sole purpose of paying tuition at a Private
School Partner.
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d. Option to disenroll at any time. An Choice Scholarship student may disenroll from a Private
School Partner or from the Choice Scholarship Program at any time without penalty.

e. Involuntary disenrollment. The District, through the Choice Scholarship Office, may disenroll
a Choice Scholarship student from the Choice Scholarship Program if it determines, by a
preponderance of the evidence, that the student or his/her parent has violated a material provision
of the Choice Scholarship Program or the Choice Scholarship Contract between the parent and
the District described by this subsection D.7.

f. No liability to District. The parent of a Choice Scholarship student shall release the

District from any liability arising from participation in the Choice Scholarship Program, including
liability arising from any conduct by, omission by, or other occurrence at a Private School
Partner.

g. Assessment. The parent of a Choice Scholarship student shall agree that the student shall take
any statewide or District assessments to be administered at the time and place designated by the
Choice Scholarship Office.

h. Financial Responsibility. The parent of a Choice Scholarship student shall be responsible for
all tuition, costs and fees in excess of the amount provided by the Choice Scholarship that may be
assessed by the Private School Partner that they choose.

i. No Specialized Programs. The parent of a Choice Scholarship student shall acknowledge
that the District will not create specialized programs in Private School Partners. Participation
in the Choice Scholarship program will be viewed as a voluntary parental placement in the
private school for purposes of special education services, and students will receive the level of
services provided by the Private School Partner.

j. Waiver and Release. The parent of a Choice Scholarship student shall release the District
from liability for injuries or claims arising out the student’s attendance at the Private School
Partner.

8. Once a student receives a Choice Scholarship, that student shall remain eligible to participate until the
student disenrolls from the Choice Scholarship Program, either voluntarily (e.g., by withdrawal from the
Choice Scholarship Program) or involuntarily (e.g., termination of the Choice Scholarship Program by the
Board, or for violations of Choice Scholarship Policy, see subsection D.7.e).

9.

If a Private School Partner fails to meet the Conditions of Eligibility, the Choice Scholarship

students enrolled in that school may return to a District school, or may apply to another Private School
Partner. If accepted at another Private School Partner, the remainder of their Choice Scholarship shall
be applied to the new school.

E. Private School Partners’ Conditions of Eligibility

1.

Nonpublic schools located within and outside the boundaries of Douglas County School District may

participate in the Choice Scholarship Program.

2.

The Choice Scholarship Office shall determine whether a Private School Partner qualifies to

participate in the Choice Scholarship, subject to the Choice Scholarship appeal process described in
subsection C.8.
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a. A Private School Partner may be denied participation only if (i) its application is not complete
by the deadline or (ii) it fails to demonstrate that it meets the Conditions of Eligibility for
participation, as described in subsection E.

b. The Choice Scholarship Office shall describe in writing the specific reason(s) for
denying an application.

¢. Nonpublic schools shall be eligible without regard to religion. The focus of the Choice
Scholarship is not on the character of the Private School Partner but on whether that school can
meet its responsibilities under this Policy and its Contract with the District.

3. To be eligible to participate in the Choice Scholarship Program, a Private School Partner shall
demonstrate that it meets the following standards. The school shall provide the necessary information as
part of its initial Choice Scholarship application and all renewal applications. The Private School Partner
may demonstrate that it meets the following standards through evidence of accreditation by a recognized
state or national accrediting organization that considers these standards. The District retains control over
ensuring that Private School Partners are delivering quality educational instruction to Choice Scholarship
students, regardless whether the District accomplishes this directly or by working with accrediting
organizations.

a. Quality educational program. A Private School Partner shall demonstrate that its educational
program produces student achievement and growth results for Choice Scholarship students at
least as strong as what District neighborhood and charter schools produce. One component of a
school’s educational program shall include how the school intervenes to improve a student’s
performance to ensure that all students are making satisfactory progress towards achieving the
District’s End Statements. Evaluation of Private School Partners shall examine the educational
program over time and by many academic measures.

b. Financial stability. To demonstrate financial stability, a Private School Partner shall disclose
the school’s financial history, including at minimum the past three years of audited financial
statements; evidence of bank accounts for use solely by the school; financial policies;
documentation showing adequate insurance policies; and any other financial documents the
Choice Scholarship Office reasonably determines are relevant to this inquiry. Private School
Partners that have been operating for fewer than three years at the time of filing the application
(*“new school applicants™) shall demonstrate the ability to indemnify the District — through the
purchase of a surety bond or any other means the Choice Scholarship Office deems satisfactory —
for any loss to the District if the Private School Partner ceases operations. New school applicants

~ shall also provide evidence that their operations, or plan for operations, are economically sound,
including providing budgets, financial policies, insurance policies, and contracts regarding
financial services.

¢. Safety. A Private School Partner shall demonstrate that its facilities are in compliance with
building codes, and that it has a safe school plan consistent with Colo. Rev. Stat. § 22-32-
109.1(2)(a).

d. Employees. A Private School Partner shall provide a copy of its employment policies; a
sample copy of its teacher/administrator contract(s), if any; a list of its teachers/administrators as
of the date of its application, including their qualifications for the positions they hold; job
descriptions for all positions; evidence of background checks on all teachers/administrators; and
sample application materials used for hiring employees. A school shall have sound employment
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policies, including conducting thorough criminal background checks to ensure school employees
are safe to work with children.

e. Facilities. A Private School Partner shall provide a description and map of the building(s) and
land used for school purposes; if leased, a copy of the lease agreement; and if owned, a copy of
the documents demonstrating ownership, including financial documents related to any purchase
(such as mortgage documents).

f.  Nondiscrimination. A Private School Partner is prohibited from discriminating in its
employment or enrollment decisions on any basis protected under applicable federal or state law,
except that religious Private School Partners may make employment and enrollment decisions
based upon religious beliefs, so long as such employment and enroliment decisions are not
otherwise prohibited by applicable law.

g. Student assessments. A Private School Partner shall describe how it assesses student
performance. Private School Partners shall agree to release Choice Scholarship students without
academic penalty so that the District can administer statewide or District assessments
(e.g., CSAP) to the Choice Scholarship students enrolled at the school. The Choice Scholarship
Office may determine what statewide or District assessments are appropriate, but it shall do so in
such a way that the District may compare student performance of Choice Scholarship students
with other District students.

h. Enrollment. A Private School Partner shall provide its enrollment policies, including any
enrollment agreement the school requires students or parents sign. As described above in
subsection E.3.1, to be eligible to participate in the Choice Scholarship Program, a Private School
Partner shall not discriminate when enrolling students on any basis protected under applicable
federal or state law, except that religious Private School Partners may make enrollment decisions
based upon religious beliefs. A Private School Partner shall apply its admission requirements to
Choice Scholarship students in the same manner as it does with non-Choice Scholarship students,
so long as these requirements do not discriminate in violation of this subsection E.3.h. See also
subsection D.2.

i. Student conduct and discipline policies. A Private School Partner shall provide

its policies on student conduct and discipline, including its policies on suspension and expulsion.
To be eligible to participate in the Choice Scholarship, a Private School Partner’s policies and
procedures on discipline, suspension, and expulsion need not replicate the requirements for a
traditional District school (¢f. Colo. Rev. Stat, §§ 22-33-105 & -106), but they shall provide for
an environment where all students can gain the benefit of the school’s educational program
without harassment, disruption, or bullying.

j.  Governance and operations. A Private School Partner shall provide a description of its
governance and operations, including identifying the members of its governing
board and its senior administration.

k. School information. A Private School Partner shall describe the school’s mission, educational
goals, history, organizational structure, curriculum, and educational philosophy as well as provide
information to calculate the actual tuition cost per pupil, as described by subsection C.7 of this
Policy. The Private School Partner shall describe how the school serves the educational needs of
exceptional children, as defined by Colo. Rev. Stat. § 22-20-103(12). The Choice Scholarship
Office may prescribe the format in which this information is provided such that the Office may
readily compile the information on a website or other information clearinghouse so that parents
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and the public may compare one Choice Scholarship Private School Partner to another, and to
other District schools and programs.

. Opt Out of Religious Services. A religious Private School Partner shall provide Choice
Scholarship parents the option of having their child receive a waiver from any required religious
services at the Private School Partner.

4. Appeal process. A Private School Partner whose application (initial or renewal) is denied by the
Choice Scholarship Office may appeal that decision as provided in the appeal process described in
subsection C.8.

5. Pro rata sharing of funds. As necessary, Choice Scholarship funds shall be shared on a pro rata basis.
Thus, a Private School Partner is entitled to receive Choice Scholarship funds due to the parent’s choice
of that school only for that period when a Choice Scholarship student was actually enrolled and receiving
educational services from the school. Private School Partners shall agree that adjustments shall be made
to the quarterly payments in order to account for student enrollments and disenrollments during the school
year. Private School Partners shall further agree that under certain circumstances they may be required to
repay the District for overpayments.

6. Term of participation. The District, through the Choice Scholarship Office, shall grant a Private
School Partner the opportunity of participating in the Choice Scholarship for a term one to five years,
subject to annual renewal. Unless renewed, participation in the Choice Scholarship shall automatically
expire at the end of the term.

7. Contract. To be eligible to participate in the Choice Scholarship, a Private School Partner shall sign

a Choice Scholarship Contract with the District describing the rights and obligations of the school and
those of the District. The form of this Contract shall be prepared and updated from time to time by the
Choice Scholarship Office. The Contract shall address the Conditions of Eligibility in E.3, and shall
contain at least the following:

a. the term of participation granted to the Private School Partner;

b. provisions to allocate risk, e.g., purchasing insurance against risks of injury to DCSD students
attending the Private School Partner;

¢. the information the Private School Partner shall regularly provide to the District to comply
with reporting requirements under the NCLB Act, the School Finance Act of 1994 (Colo. Rev.
Stat. § 22-54-101 et seq), and for the District to report on school performance (Colo. Rev. Stat. §
22-11-503), including but not limited to, the qualifications of its instructional staff, the number of
school hours of teacher-pupil instruction offered by the Private School Partner, student
enrollment, daily student attendance, student performance, student discipline, financial
statements, and a schedule for providing that information;

d. a provision recognizing that the school is a separate entity from the District, and therefore, any
debt or financial obligations of the Private School Partner shall not constitute debt or financial
obligations of the District unless the District specifically assumes such obligations in writing; and

e. that a Choice Scholarship student may disenroll from the Private School Partner at any time

without penalty. If the Choice Scholarship student moves from a Private School Partner to any
other school or educational program, then the Private Partner School agrees that it is entitled to
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only those funds due for the period in which the Choice Scholarship student was enrolled.
Payments shall be made and adjusted on a pro rata basis. See subsection C.3.

8. Purchasing Services. Private School Partner may elect to purchase services from the District. The
District shall provide those services to the Private School Partner under the same terms, including at the
same cost, as those services are provided to other DCSD schools.

9. Termination from the Choice Scholarship Program. The District, through the Choice Scholarship
Office, may terminate a Private School Partner’s participation in the Choice Scholarship Program if it
determines, by a preponderance of the evidence, that the Private School Partner has violated a material
provision of the Choice Scholarship Program or the Choice Scholarship Contract between the school and
the District. This decision may be appealed pursuant to the Choice Scholarship appeal process described
in subsection C.8, but the Choice Scholarship Office has the discretion to include or exclude the Private
School Partner from the Choice Scholarship Program pending resolution on appeal.

F. Pilot

1. The Choice Scholarship Program is hereby established as a pilot program for up to 500 students for a
period of one year beginning in the 2011-2012 school year, annually renewable at the discretion of the
Board and subject to non-appropriation of funds by the Board as permitted by law. Participation in the
program by students or Private School Partners shall in no way be construed as creating a continuing right
to the Choice Scholarship beyond the period of the pilot authorized by the Board.

2. If the number of Choice Scholarship applicants exceeds the 500 scholarships available in the pilot,
a lottery will be conducted by the Choice Scholarship Oftfice to select Choice Scholarship recipients.

o)

3. Choice Scholarship recipients are eligible for consecutive yearly participation for the duration of
the program, so long as they remain continuously enrolled in a Private School Partner(s) and comply
with the other eligibility criteria of this Policy. Siblings of Choice Scholarship participants shall have
no priority to receive Choice Scholarships.

G. Administrative Policies and Procedures

The Superintendent is authorized to create administrative policies and procedures necessary to carry out
the purposes of this Policy.

H. Severability

If any provision of this Policy or the application thereof is held invalid, such invalidity shall not affect
other provisions or applications of this Policy that can be given effect without the invalid provision or
application, and to this end the provisions of this Policy are declared to be severable.

Adopted: March 15,2011

Douglas County School District Re-1
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FY 2010 2011

FY 2011 -2012

Total State Funding

379,057,949.94

360,349,594.61

Equal Levy Funding
(Property Tax Payer
Amounts

125,871,582.78

110,692,861.79

State Share 244,442 984 .45 240,913,350.11
SOT (Specific

Ownership Tax) 8,743,382.71 8,743,382.71
% State Funding 64.49% 66.86%
# of Students Funded

First by Local Tax Payer 19,241 18,146




Exhibit C



FISCAL OVERSIGHT COMMITTEE (FOC) MEETING
THURSDAY FEBRUARY 10, 2011 3:45pm to 5:15pm

MINUTES OF MEETING
In attendance: Bonnie Betz Meghann Silverthorn
Ken Buckius Chris Stutler
Jack Christensen Stephanie Stanley (by phone)
Dan Gerken Rose Ann Barranco
Dr. Nancy McCallin Joann Lee

Adoption of the December 9'" Minutes of Meeting:

Ken Buckius moved and Chris Stutler seconded that the minutes of the last meeting
be approved. The motion passed and the minutes were approved. Joann Lee will
record minutes and transmit them to the formal recorder, Kevin Larsen, for review.

Qutstanding Items from Prior Meeting:

1.)

2)

Status of FY2009-2010 Audit —- Significant Deficiencies

Accounting staff in conjunction with the external auditors, Bondi LLC, will
determine the best process for reconciling the capital asset values in DCSD’s
general ledger with that of American Appraisal, a third party provider of
DCSD. The District’s general ledger valuations were not reconciled with
American Appraisal at the end of their valuation process in FY 2008, The
valuation done by American Appraisal resulted in a Governmental capital asset
valuation greater than that recorded in the general ledger and a capital asset
valuation in the business-type capital assets that was less than that recorded in
the general ledger.

The District will soon initiate a District wide inventory process to verify our
capital assets. The District is considering instituting a policy that requires a
capital asset inventory be done every second year.

Auditor RFP

The Auditor RFP will be postponed until after the FY2010-2011 audit. The
current auditors have a five year contract, with one year remaining; therefore,
Bondi will be responsible for the FY2010-2011 audit. Expectations and timelines
will be established and communicated ahead of time with the current auditors to
ensure a timely completion of the CAFR.



3.) Option Certificates
The Choice Task Force presented their best information and recommendations
to the Board of Education in December. The BOE acknowledged the work of
the Choice Task Force and requested DCSD Staff to further refine the
recommendations and bring back recommendations to the BOE. Presently, staff
has had numerous meetings with private schools inquiring about their interest in
participating in the DCSD Option Certificate Program. The recommendation
includes:

1. provisions that only current existing DCSD students may participate in
the lottery to receive these scholarships.
2. 2. a maximum of 500 students in the first year’s pilot program.

DCSD Staff will meet with CDE again to confirm that CDE will fund the
scholarship students.

At the March 8" (now on March 9™) Board meeting, Dr Fagen will present
staff’s recommendations, at which if the Board approves the recommendation,
implementations of the Option Certificate Program will go forth. It was
requested that FOC members receive the proforma identifying the program
costs

Nomination of Vacant Member:
A subcommittee of the FOC, reviewed the six applicants for the vacant member
position. Rose Ann has compiled the rankings and the tabulation has been sent to
Meghan and Dan. Rose Ann will contact the top three candidates for interviews.

Master Capital Plan:

Presented by Diane Doney, COO
The DCSD 2010-2011 Master Capital Plan was developed in coordination with the
Long Range Planning Committee and was presented to the FOC by Diane Doney,
COO. Highlighted points to the Capital Plan include enrollment projections, facility
capital needs, technology capital needs and land inventory. Facility Capital needs
total $148.1 M, (new construction totaling $55.1 M and preventive maintenance
items at $93 M) Technology Capital needs were included at a total cost of $36.6 M,
(computer and server refresh, upgraded financial and human resource system, and
CITE).

An elementary school is planned in Parker and Castle Rock areas. Also needed is an
additional wing to the Castle View High School. An additional wing in the current
Early Childhood Center in Castle Rock is in consideration for the Option Certificate
Charter and Home School staff,



The Master Capital Plan has not been advertised to the public. With the support
from the Board of Education

Budget Update:
Bonnie addressed the committee regarding the Budget Update presentation given at
the DAC & SAC Forums held on February 8™ and 9™, To date the total FY2011-
2012 Deficit Statewide is $1.1B, resulting in a K-12 reduction of $250M - $400M.
The estimated revenue decrease to DCSD is between $18M to $30M. DCSD is
planning on a $25M reduction after a study of all the increases in costs.

Direction of the FOC from the Board of Education
Board members Dan Gerken and Meghann Silverthorn stated that the
responsibilities for the FOC committee are to include financial standing points
(oddities), election advice, financial expertise and community perspective.

Future Agenda Items:
The committee was asked if they would like any items put on the agenda for future
discussion.
>Management Letter from the Charters
>Pro Forma for Options Certificate Program

Qutstanding Items from Prior Meetings
>Scope and timeframe on the Budget Reduction Process
>Results of last year’s DAC and SAC’s survey on budget reductions
>Additional options for reductions

Miscellaneous:

Meeting Adjourned:
The meeting adjourned at 5:47 p.m.
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DCSD CHOICE SCHOLARSHIPS EXECUTIVE SUMMARY"

The Douglas County School District is interested in providing each Douglas County
student the maximum opportunity for success. The District believes that helping
parents match students to the best possible learning environment is critical for the
success of some students and highly beneficial to others. Therefore, DCSD offers our
families the opportunity to choose from the following menu of educational options
that will best meet their needs: neighborhood schools, charter schools, magnet schools,
a new home education program, contract schools, and scholarships to Private School
Partners as described below.

Pilot Choice Scholarship Program

*  DCSD will establish a pilot Choice Scholarship program for up to 500 students
choosing to attend one of our Private School Partners in the fall of 2011.

* DCSD will annually report and review the program to measure its success in meeting
the needs of the students. The academic performance of Choice Scholarship students
will be compared to those choosing other DCSD learning options.

Private School Partnerships

*  DCSD will seek partnerships with private schools both inside and outside Douglas
County.
s Private school partners will not be required to change their admission criteria to accept
Choice Scholarship students.
*  Private school partners will be subject to the following Conditions of Eligibility in
order to accept Choice Scholarship students, including:
s Providing to the District attendance data, and qualifications of teaching
staff.
=  Accreditation by recognized state or national accreditation
organization(s), which include review of academic standards, curriculum,
employment, student enroliment, and student conduct policies.
= Producing student achievement and growth results for Choice Scholarship
students at least as strong as what DCSD neighborhood and charter
schools produce.
= Religious Private School Partners will provide the option of a waiver to
DCSD students for any required religious services.
»  Private school partners will not discriminate in admission of students on
any basis protected by federal or state law, except that religious Private
School Partners may make employment and enrollment decisions based
upon religious beliefs, so long as such employment and enrollment
decisions are not otherwise prohibited by law.
» Evidence of stability such that Choice Scholarship students will be
reasonably assured of the school’s continued operation.
= DCSD students may withdraw from the Private School Partner and enroll
in a DCSD school at any time without further obligation to the Private
School Partner, If a Choice Scholarship student does not remain enrolled
in the Private School Partner, the school may receive only the pro rata

* This Executive Summary is intended as an overview only. If there is any conflict between this summary and the
Policy, the language of the Policy shall be controlling.



amount of the Choice Scholarship for that period in which the student was
enrolled.

= Private School Partners will provide evidence of insurance and/or
indemnify DCSD against any injuries to DCSD students attending the
Private School Partner.

Choice Scholarship Participants

To be eligible for the DCSD Choice Scholarship, students shall be DCSD residents
and attending a DCSD school for no less than one year. Non-resident, open-enrolled
DCSD students are not eligible to participate.

Choice Scholarship participants will continue to be eligible if they remain Douglas
County residents.

DCSD students wishing to receive a Choice Scholarship to attend one of the Private
School Partners will complete a Choice Scholarship application.

If the number of Choice Scholarship applicants exceeds the 500 Choice Scholarships
available in the pilot, a lottery will be used to select Choice Scholarship recipients.
Choice Scholarship recipients shall satisfy all admission requirements of the Private
School Partner on their own. Eligibility for a Choice Scholarship does not guarantee
admission to any Private School Partner. Choice Scholarship recipients are
encouraged to learn about the Private School Partners’ admission criteria before
applying for a Choice Scholarship.

Choice Scholarship recipients are eligible for consccutive yearly participation for the
duration of the program.

Siblings of Choice Scholarship participants shall have no priority to receive Choice
Scholarships.

If a private school fails to meet the Conditions of Eligibility, the Choice Scholarship
students enrolled in that school may to apply to another Private School Partner.
Choice Scholarship students will be required to attend CSAP testing (or other
statewide or district assessments) at the time and place designated by DCSD. This
testing compliance is mandatory for participation in the Choice Scholarship program.
DCSD will provide Choice Scholarships in the amount equal to 75% of the per pupil
revenue ($4,575 in the 2011-2012 school year) or the actual cost of the Private School
Partner’s tuition, whichever is less. Parents/guardians will be responsible for any
additional fees assessed by the Private School Partner.

Parents/guardians of Choice Scholarship recipients will receive 4 equal scholarship
payments each year, Choice Scholarship checks will be made out to the
parents/guardians of Choice Scholarship recipient and sent to the Private School
Partner that the student chooses to attend. Parents will be required to restrictively
endorse the check for the sole use of the Private School Partner.

DCSD will not create specialized programs in Private School Partners.

Participation in the Choice Scholarship program will be viewed as a voluntary parental
placement in the private school for purposes of special education services. District-
provided services to parentally-placed students with disabilities are limited.



Board File:
CHOICE SCHOLARSHIP PROGRAM (PILOT)
A. Purposes and Findings

1. Douglas County School District seeks to expand its education system that maximizes choice, celebrates
freedom, improves quality through competition, promotes excellence, and recognizes that the interests of
students and parents are paramount.

2. DCSD provides school choice to students and parents through numerous programs, including open
enrollment, option schools, magnet schools, charter schools, on-line programs, home-education programs
and partnerships, and contract schools. The Choice Scholarship Program is another way in which DCSD
seeks to maximize school choice for students and parents to meet the individualized needs of each
student.

3. The purposes of the Choice Scholarship Program are to provide greater educational choice for students
and parents to meet individualized student needs, improve educational performance through competition,
and obtain a high return on investment of DCSD educational spending.

4. The District finds that the Choice Scholarship Program furthers the requirements of nondiscrimination
on account of religion with respect to civil rights as set forth in Section 4 of Article II of the Colorado
Constitution.

5. The District finds that the Choice Scholarship Program does not violate Section 7 of Article IX, and
that it fulfills the local control principle of Section 15 of Article IX, of the Colorado Constitution.

6. The District further finds that the Choice Scholarship Program is consistent with the legal principles
contained in Zelman v. Simmons-Harris, 536 U.S. 639 (2002); Owens v. Colorado Congress of Parents,
Teachers and Students, 92 P,3d 933 (Colo. 2004); and Americans United for Separation of Church and
State Fund, Inc. v. State of Colorado, 648 P.2d 1072 (Colo. 1982).

7. The District finds that, while great care has been taken to develop the Choice Scholarship Program and
to measure its effects on the District and its various stakeholders, it is in the best interests of the students,
parents, employees, and community that a pilot program with limited participation be established until a
record of its effects on student performance and financial viability can be reviewed and reported.

8. The District further finds that, in order to properly fund and to minimize negative effects on the
District and state education funding, certain conditions of eligibility for participation by students in the
Choice Scholarship Pilot Program, including residency and enrollment status, shall be established.

9. It is the intention of the District not to discriminate among nonpublic schools participating as Private
School Partners. So long as the Private School Partners meet the Conditions of Eligibility in Section E.3
below, Private School Partners need not modify their admission criteria or education programs to
participate in the DCSD Choice Scholarship Program. The District in no way promotes one Private
School Partner over another, religious or nonreligious.



