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DISTRICT COURT, CITY AND COUNTY OF DENVER, COLORADO
1437 Bannock Street
Denver, Colorado 80202

Plaintiffs:

JAMES LARUE; SUZANNE T. LARUE; INTERFAITH ALLIANCE OF
COLORADO; RABBI JOEL R. SCHWARTZMAN; REV. MALCOLM
HIMSCHOOT; KEVIN LEUNG; CHRISTIAN MOREAU; MARITZA
CARRERA; SUSAN MCMAHON,

V. Case Number: 2011CVv4424
Courtroom: 259
Defendants:

COLORADO BOARD OF EDUCATION; COLORADO DEPARTMENT OF
EDUCATION; DOUGLAS COUNTY BOARD OF EDUCATION; DOUGLAS
COUNTY SCHOOL DISTRICT,

Movants:

FLORENCE DOYLE; DERRICK DOYLE; ALEXANDRDA DOYLE;
DONOVAN DOYLE; DIANA OAKLEY; et al.

and
Plaintiffs:

TAXPAYERS FOR PUBLIC EDUCATION; CINDRA S. BARNARD;
MASON S. BARNARD,

V. Case Number: 2011CVv4427
Courtroom: 259
Defendants:

DOUGLAS COUNTY SCHOOL DISTRICT RE-1; DOUGLAS COUNTY
SCHOOL DISTRICT RE-1 BOARD OF EDUCATION; COLORADO
DEPARTMENT OF EDUCATION; COLORADO STATE BOARD OF
EDUCATION.
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REPORTER®"S TRANSCRIPT - VOLUME 1

The preliminary injunction hearing in the
above-entitled matter commenced on Tuesday, August 2,
2011, at 1437 Bannock Street, Courtroom 259, Denver,
Colorado 80202, before the Honorable Michael A.
Martinez.

The transcript i1s a complete transcription
of the proceedings that were had in the above-entitled
matter on the aforesaid date.

Reported by: Sharon L. Szotak, RPR, CRR
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VOLUME 1

PROCEEDINGS

THE COURT: Good morning. Try again.
Good morning.

COLLECTIVE RESPONSE: Good morning, Your
Honor .

THE COURT: That"s better. Calling
11Cv4424, the two matters consolidated, James LaRue,
et al., versus Colorado Board of Education, et al.
We"ve got a full complement and roster of parties and
attorneys in this case.

Counsel, 1 trust that you®ve given your
names, business cards, or whatever to the court
reporter so that she can enter those accurately and
correctly and so forth. All right.

Just for my edification, and she can
stand down while you do this, an entry of appearance
would be nice, so I know who"s here. | know we"ve had
some of the players have changed.

MR. DOUGLAS: Good morning, Your Honor.
Matt Douglas with Arnold & Porter on behalf of the
LaRue plaintiffs.

MR. McCARTHY: Good morning, Your Honor.
Michael McCarthy with Faegre & Benson. And present
here with me is my partner, Colin Deihl, appearing on

behalf of the plaintiffs Taxpayers for Public
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Education, Cindra Barnard and Mason Barnard.

Also with us iIn the courtroom this
morning is our individual plaintiff client, Cindy
Barnard, and Anne Kleinkopf with Taxpayers for Public
Education. Thank you, Your Honor.

MR. MACDONALD: Good morning, Your Honor.
Tim Macdonald of Arnold & Porter, also on behalf of
the LaRue plaintiffs.

THE COURT: All right. For the
defense?

MR. LYONS: Good morning, Your Honor.
Jim Lyons and Eric Hall from Rothgerber Johnson &
Lyons on behalf of the Douglas County school district
and the Douglas County school district board. Also
here i1s our colleague, Renee Carmody, and our
paralegal, Michelle Hess.

MR. BLUE: Good morning, Your Honor.
Geoff Blue, deputy attorney general, here on behalf of
the state. With me i1s Tony Dyl, senior assistant
attorney general.

MR. BINDAS: Good morning, Your Honor.
Michael Bindas with the Institute for Justice,
representing the intervenor families, the Oakleys,
Andersons, and Doyles. And in the courtroom with me,

as well, 1s my cocounsel, Timothy Keller.
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THE COURT: Is your cocounsel going to
be participating, such that we need to get him a chair
at the table?

MR. BINDAS: Likely not, Your Honor.

THE COURT: Anyone else?

All right. Before we get started, there
are a few preliminary matters that are pending before
me. We"ll start with the request for the pro hac vice
admission by Mr. Langendorf. Is Mr. Langendorf here?

MR. DOUGLAS: Yes, Your Honor. George
Langendorf is here.

MR. LANGENDORF: Yes.

THE COURT: Good morning.

Mr. Langendorf, 1 have not yet received confirmation
from the Supreme Court that you®ve complied with the
rule. 1"ve seen your affidavit that you complied with
the rule. I have no reason to doubt that you have.
But the rule requires that | receive the confirmation
from the Supreme Court before 1 can rule on any
request.

So 1°11 have my staff call up there this
morning, and it will be a perfunctory matter of ruling
on your request. But as of now, I"m going to ask you
not to participate other than informally. All right?

MR. LANGENDORF: Yes, Your Honor.
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THE COURT: There 1s a pending motion
to dismiss based on the abbreviated briefing schedule
that 1 entered iIn this case. It"s not yet ripe for my
consideration. And 1 envision handling that matter in
this fashion. Since the likelithood is great that I™m
going to be preparing a written order in this matter,
a written findings of fact and conclusions of law, 1
expect that I will evaluate and rule upon the motion
to dismiss as part of that function.

Obviously, if the motion to dismiss is
well taken, then my findings of fact and conclusions
of law on the factual presentations will be more
significantly truncated. But beyond that, 111 handle
that matter when I make my written findings.

As an aside, 1 received a phone call
yesterday from one of the local television stations,
either i1nquiring about expanded media coverage or
indicating they were going to file a motion for
expanded media coverage. | never received such a
motion, but just as an abundance of caution, I want to
make sure from you all 1f you ever received a written
copy of a request for that relief. None of the
attorneys have?

MR. DOUGLAS: No, Your Honor.

MR. McCARTHY: No, Your Honor, we have
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not.

THE COURT: So I didn"t get left out of
the loop. It just didn"t happen. All right.

There®s a motion in limine regarding the
testimony of Professor Charles Glenn. It was filed
yesterday evening. Mr. Lyons, we can proceed one of
two ways. You can make a verbal response at this
time. Let me back up for a moment.

When did the defense envision calling
Mr. Glenn?

MR. LYONS: We expect to call him on
Thursday morning, Your Honor. We may need to call him
out of order. But he i1s coming Into town tomorrow
afternoon and we expect to call him Thursday morning.
And we"d be happy to address the motion in limine
Thursday morning if that"s suitable to the court.

THE COURT: That was the other thing 1
was going to say is, you can either do it now or you
can file a written response by close of business
tomorrow and we"ll pick it up on Thursday morning.

MR. LYONS: Right. That would be fine.
Thank you.

THE COURT: And 1711 rule on the motion
without a reply, under rule 120.

Okay. Continuing on with my
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housecleaning list here, obviously, we have a number
of interested parties. The case iIs a very -- raises
important issues, not just to the parties but to the
community at large. 1 recognize that.

We are proud iIn our community to have our
courts open to the public, and 1 fully intend to
comply with that expectation.

There are some reasonable caveats 1 am
going to employ for those parties, both parties”
counsel, and any other individuals participating in
this case by observing, and that is that you comply
with appropriate courtroom decorum. My review of the
pleadings In this case and general knowledge of the
issues presented leads me to understand that the
issues oftentimes are emotional and challenging and
people react differently to those types of
circumstances.

So if you do not believe that you can
present yourself here iIn court, either as a spectator
or as a party, and listen to the testimony and process
it without iInterjecting, without objecting, unless
you"re an attorney, making improper objection, without
any outburst of any sort, then 1711 ask you to leave
now. Because that type of interruption will not be

permitted in the court.
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Additionally, 1™m going to ask that you

keep your comings and goings to a minimum so as not to

disrupt the attorneys and the presentation. | was
getting to that. That"s my big one. 1 was getting to
that.

In any event, make sure that the best
time to leave and come i1s during a break. If you
absolutely have to step out, by all means, do so, but
please do so discretely. |If I find that 1t"s becoming
an annoyance or a nuisance or In any other way
interfering with counsel"s presentation or my receipt
of the presentation, I will enter a different order
requiring that there only be entry at the breaks. So
for now, we"ll leave it to your discretion in that
regard.

PDAs, cell phones, all of that jazz. In
today"s day and age, when we can instantly know what
Brittany Spears had for breakfast, 1 don"t think you
need to be having those issues ongoing in the court.
So I°11 ask you, all of us, counsel and myself and the
parties and anyone else spectating, please take this
opportunity to take your phone and turn it off. Thank
you.

There i1s a sequestration order in place.

My expectation is that counsel have -- are aware of
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that and that you"ve expressed to your witnesses the
implications of that and what it means. |If there®s a
more specific advisement you need me to give to your
witnesses, please tell me now, and I will be happy to
do that. Okay. Sequestration order is posted on the
door.

Okay. That should complete the
housekeeping matters. So my intention is to go
forward today with our presentation, beginning with
opening statements. | understand there may be some
other preliminary matters related to those. So,

Mr. Douglas, do you have any preliminary matters we
need to address?

MR. DOUGLAS: Briefly, Your Honor. The
plaintiffs have presented the court and the parties
with a list of the exhibits on plaintiffs® list that
are fully stipulated to. And as a procedural matter,
we would offer into evidence all the exhibits on that
list at this time.

THE COURT: well, my pretrial order
contemplates 1f there"s a stipulation to the admission
of exhibits -- I think we talked about this before --
above and beyond the stipulation to the authenticity
of the exhibits, then they will be deemed admitted by

your stipulation. 1711 accept the stipulation, and

13
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you need not lay foundation for those exhibits going
forward. So they"re already deemed admitted
plaintiffs® exhibits on the stipulated exhibit list.

MR. HALL: Your Honor, just one point on
that. 1 believe number 57 i1s actually a typographical
error. | think that should be a 56. Because what we
stipulated to i1s the day school application and
application materials, not the web page.

THE COURT: So you maintain an
objection to Exhibit 577?

MR. HALL: Well, again, 1 think 1t"s a
typographical error. They have 57 here, web page. |
think 1t should be 56, application.

THE COURT: So just one, Exhibit 56,
including the web page?

MR. HALL: We"re objecting to the
admission of the web page. We haven®t stipulated to
that. We have stipulated to, like all the rest of the
schools, the application and the application
materials.

THE COURT: Okay. So there is an
objection to Exhibit 57.

MR. HALL: Yes, sir.

THE COURT: Mr. Douglas, as to

Exhibit 57, what"s --

14
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MR. DOUGLAS: We would simply correct. 1
apologize for that error. But it should be Exhibit 56
is stipulated to. 57 should not be on this list.

THE COURT: So you"re going to strike
57 from the list?

MR. DOUGLAS: Yes, Your Honor.

THE COURT: All right. 57 will be
stricken.

Anything else preliminarily regarding
plaintiffs® exhibit list?

MR. DOUGLAS: Not on exhibits, Your
Honor. I do believe that the defendants have some
objections to demonstrative exhibits that we tendered
to the court that we intend to use iIn our opening
statement.

THE COURT: Who wants to address that?

MR. LYONS: I will, Your Honor. We
received last night 35 slides from the plaintiffs that
they intend to use apparently In opening statement
this morning as demonstrative exhibits. We"ve looked
at them. Some of them, frankly, are simply excerpts
from the Colorado Constitution and relevant state law.
We don"t have any objection to those. Some others,
however, we think are argumentative and do not

accurately reflect statistics or data that they

15



o o~ W DN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

VOLUME 1

purport to summarize.

Now, we understand that they"re
demonstrative exhibits. We understand this is a trial
to the court. We understand that they are not
evidence. So with that understanding, we do object to
these exhibits being used, but we understand their
purpose i1s only limited to opening statement.

THE COURT: All right. Well, let me
clarify with Mr. Douglas, 1s 1t? Or Mr. McCarthy?

MR. DOUGLAS: Yes, Your Honor.

THE COURT: All right. Mr. Douglas,
what are we talking about here in terms of specifics,
and are these exhibits overlapping with something that
you have admitted otherwise as a stipulated exhibit,
or purely demonstrative In nature?

MR. DOUGLAS: These are purely
demonstrative in nature. We would not intend to offer
these iIn evidence. Simply to emphasize that the
evidence during -- most of these are statutes and
constitutional provisions. The specific references to
exhibits are related to exhibits that were on the
stipulated list that we just offered into evidence.
But these demonstratives themselves are not evidence
and would be for demonstrative purposes.

THE COURT: Okay. Mr. Douglas, perhaps

16
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you will recall. Did we not address the issue of time
limits on our presentation, so we can efficiently move
this case?

MR. DOUGLAS: Your Honor, the parties did
discuss that, and we believe that 30 minutes per side
would be able to adequately address the issues, if
that"s acceptable with the court.

THE COURT: A little longer than I
ordinarily would provide, but in light of the number
of parties, 1711 permit in this proceeding 30 minutes.
However the plaintiffs choose to divide their time is
up to them. And 30 minutes, however the defense would
choose to divide their time.

Okay. With the volume of people in here,
it"s getting a little hot. So 1f I end up turning the
air-conditioning down or figure out how to do that, I
will.

Mr. Douglas, the floor is yours. You may

proceed.

MR. DOUGLAS: Thank you, Your Honor.

THE COURT: Let me back up. 1 got a
request on exhibits. [1"m going to note the objection.

I"m going to permit the exhibits. The objection goes
to the weight. And since they“re not evidence and

they won"t be considered in my decision, 1f i1t will

17
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assist Mr. Douglas In his presentation, 1711 permit
it.

MR. DOUGLAS: Thank you, Your Honor.

Again, Matt Douglas on behalf of the
LaRue plaintiffs. And first 1°d like to thank the
court for the opportunity to be here today, and for
the court making this significant amount of time on
the very busy calendar to hear this important case.

And 1 know that the court has received
extensive briefing In this case, but I do want to
briefly frame the evidence that i1s going to be
presented over the next few days in relation to the
central legal issues In the case.

At the heart of this case is the Douglas
County school district®s Choice Scholarship Program,
as they call 1t. And that"s a school voucher program
that would take taxpayer dollars earmarked for public
school students and use it to pay the division for 500
families who are attending private, largely religious
schools.

In fact, the evidence, the defendants”
own numbers, will show that 93 percent of the students
who are confirmed for the program are enrolled in
religious schools. And at the high school level,

there®s only one student enrolled In a non-religious
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school .

In the 135 years since the Colorado
Constitution was adopted, which at that time included
provisions that I"m going to talk about this morning,
no school district has even attempted a program such
as this, which takes public money and diverts it to
private, almost exclusively religious schools.

Whether a program like this violates the
specific prohibitions in the religious clauses of the
Colorado Constitution is a question of first
impression iIn this state. When you look at the actual
language of the constitution, and the evidence about
this program that will be presented, the issues are
relatively straightforward.

There are a number of constitutional
violations discussed in the plaintiffs® complaint, and
what I"m going to focus on this morning i1s the
evidence you"ll hear that relates to the primary
religion claims, and then Michael McCarthy is going to
address claims relating to the funding issues and some
of the other provisions.

And what the evidence i1s going to show is
that plaintiffs have established a reasonable
likelihood of success on the merits of their claims.

So now 1"m going to talk about specifically why that"s

19
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the case under the plaintiffs® religion claims.

And what I have up on the screen -- and
could I ask, Your Honor, is that angle something you
could see, or should we turn that?

THE COURT: It"s perfectly fine. 1 can
see it.

MR. DOUGLAS: Okay. Great. Thank you.

Article 9, section 7 of the Colorado
Constitution, entitled Aid to Private Schools,
Churches, Sectarian Purpose, Forbidden. *No school
district shall pay from any public fund or moneys
whatever anything in aid of any church or to help
support or sustain any school controlled by any church
or sectarian denomination whatsoever."

A lot of any"s in that, but it"s very
clear. And the evidence will show that many of the
schools iIn the program are either controlled by a
church or sectarian denomination or are In some cases
not even a separate entity but are part of the church
itself. And here are just a few examples of what the
evidence i1s going to show.

Cherry Hills Christian is governed by
Cherry Hills Community Church and the Evangelical
Presbyterian Church. Southeast Christian School in

2008 officially merged with the church to become
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Southeast Christian Church and School.

Lutheran High School is part of the
Lutheran Church. And the Rock Academy is a ministry
of the Rock Church. As such, It iIs in every way
operated and directed as a part of our ministry.

So these schools in this program, then,
are trying to do exactly what is expressly forbidden
by this constitutional division. So what do the
defendants say? They say, well, when we write the
checks for these schools, we actually make them out iIn
the name of the parent instead of the school. But the
parents can only restrictively endorse the check over
for the sole purpose of paying tuition at those
schools. There®s nothing else that can be done with
those checks. And tuition payments provide direct
support and aid to the schools.

You"ll hear evidence about that, and
you"ll also hear evidence about how this procedure of
writing the checks out to the parents instead of iIn
the names of the schools is simply a pretext to try to
get around the very constitutional language that 1
just put up. But it"s a pretext that fails.

Article 2, section 4 of the Colorado
Constitution says, "'No person shall be required to

attend or support any ministry or place of worship,

21
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religious sect, or denomination against his consent."

And there"s really two provisions here
that are directly indicated. Compelled support.
Taxpayers required to fund a program that provides
support to religious schools, a number of which are
actually part of the church. And compelled
attendance.

Your Honor, the evidence will show that
students at these schools are compelled to attend
religious services, worship, and receive extensive
religious instruction. Nearly all of the 18 religious
schools iIn the program require attendance at worship
services.

So what do the defendants say about that?
They say, well, the program allows students to opt out
of religious services. But when you look at the
evidence on that, here®"s what i1t really i1s. The
students still have to attend the religious services
of these schools, but they can sit quietly, so long as
they don"t call attention to the fact that they"re not
actively participating In the service. And that"s all
they can opt out of. They can"t opt out of the
religious instruction and curriculum, which Is at the
core of these schools.

Now, the evidence will show that this
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opt-out of religious services was originally going to
include the ability for students to exclude themselves

from both religious instruction and services of these
schools. But in order to get the religious schools to
participate, they watered down the opt-out to be what

I just described it as now to a point where one of the
district officials actually said, quote, that"s not

much of an opt-out.

Now, here"s a few examples of the
religious instruction at these participating schools.
They"re all schools that are approved in the program
and have students that are enrolled In them under the
program as of today.

Ambleside Academy says, ""As a Christ
centered school, faith is the basis of all we teach.
Valid Christian religious classes are the backbone of
our educational philosophy.™

Southeast Christian, 'Academic
curriculum, chapels, field trips, service projects and
camps are all faith based. Biblical integration is
included in all aspects of our learning.”

And at the Rock Academy, "Each subject is
predicated upon God"s biblical principles.”

Now, this evidence implicates both

article 2 and -- article 2, section 4, and article 9,
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section 7, the two provisions | just put up. And also
these schools are -- these schools discriminate in
their enrollment on the basis of religious beliefs and
are, in fact, expressly permitted to under the
program.

But these also implicate another
constitutional provision, article 9, section 8, which
says that no religious test for qualification can be a
condition of admission, and that there can be no
requirement to attend or participate in any religious
service whatsoever. And very importantly, no
sectarian tenets or doctrines shall ever be taught in
the public school.

There®s no question that religious
doctrines are the central focus of many of these
schools. So what do the defendants say about this?
They say, well, as to this provision, unlike the other
provisions, this specifically says public school.

They say these kids aren"t going to public schools,
they“re going to private schools.

But, in fact, the program students will
have to enroll in a public charter school that the
district has created, and they“"re going do that so
they can try to count them as public school students

to get the state money.

24
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Now, the public charter school has no
classrooms, no books, no teachers, no curriculum, no
role In educating the students what so far. But if
these are public school students qualified for
taxpayer funds, then they must meet the requirements
of article 9, section 8. They can"t have it both
ways. They can"t say, well, for the money, these are
public school students, but when it comes to this
provision of the constitution, they"re not public
school students. These are students attending a
public charter school.

And there"s two more examples of the
religious programs at these schools. At Denver
Christian they say, '"Because of the nature of our
Jesus i1s Lord of everything type of education, 1 would
try hard to determine the parents® stand on religious
education In the interview” -- has to do with students
applying for the program -- "and application process
and steer them iIn a different direction.”

Southeast Christian says, "Our families
are here because they want their children®s lives to
be molded in the likeness of Christ. And that is a
continuous process, not just one class a day."

Now, another thing the defendants point

to, In the face of all this evidence and these various
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specific constitutional provisions, Is the Americans
United decision from the Colorado Supreme Court in
1992. They say, oh, that case already decided this
iIssue. But the rationale of Americans United, as
applied to the facts of this case, demonstrates
exactly why this program is unconstitutional.

Americans United found that the college
grant program in that case was constitutional only
because 1t found that that particular program provided
funds that would be used to support the secular or
non-religious education functions at the school and
included protections, which it found reduced the risk
of taxpayer funds, quote, seeping over into the
non-secular functions, the religious functions, of an
institution.

As to this program, the evidence will
show that at many of these private schools there is no
such thing as a secular or non-religious function.
Religion is not only intertwined but the primary focus
of every aspect of many of these schools. And these
are some of the factors that were important to the
Americans United court about that program that Your
Honor should keep in mind when hearing the evidence in
this case.

It was very important to the court that
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that was a college program, but 1t did not involve
elementary schools or high schools at which students
are much more susceptible to religious indoctrination.
It found that there was no sectarian bent or religious
bent 1n the curriculum intending to indoctrinate or
proselytize. The evidence here, very different.

The education at the colleges there was
non-religious, secular. The colleges were not
controlled by a church. Again, exactly the opposite
here. And the religious character of the college had
no relationship to i1ts educational function. Here, as
to most of the schools, a religious character
dominates the education function.

So under the Americans United decision,
that actually supports a finding that the Douglas
County program violates the Colorado Constitution.

So again faced with this evidence and
these statutory provisions, the defendants say, well,
maybe 1t sounds like article 9, section 7 prohibits
exactly what we"re doing here, but what they want to
do in addition iIs to try to present testimony and
argument about what was in the minds of the framers of
the Colorado Constitution 135 years ago when article
9, section 7 was written. They claim there was

anti-Catholic sentiment behind the introduction of
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that provision.

So essentially they"re asking this court
to 1gnore the language and repeal the constitutional
provision from 135 years ago based on speculation
about the motivation behind i1ts passing. It"s
improper. It"s also entirely irrelevant to the issues
that this court has to decide. The defendants also
cited no authority that any court in the United States
has ever overturned one of these what are called
no-aid provisions, no aid to religious schools,
anywhere in the U.S. And about two-thirds of the U.S.
states have such a constitutional provision.

Even if the evidence on that i1s allowed,
and that"s what our motion in limine relates to, the
facts and history do not support the defendants® claim
about the alleged bias of the constitutional framers.

And lastly, defendants are going to talk
at length about choice. Parental choice. We"re not
saying parents don"t have a choice to send their
children to any school they want, religious or
otherwise. But taxpayer dollars -- state taxpayer
money cannot fund some of those choices under the very
specific prohibitions on funding of religious schools
that have been part of Colorado®s constitution for

over a century.
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And when you look at the evidence,
there®s not really much choice in the program other
than religious schooling. 18 of the 23 approved
schools are religious, and for high school students,
there 1s no choice at all. For high school students,
there i1s one non-religious school approved for the
program; that is Humanex Academy. A very small school
that serves only unique special needs cases. So for
high school students who cannot meet those special
needs or require those special needs, the choice is to
choose a religious school or don"t participate in the
program.

High school students are only eligible
for this government benefit this they are willing to
attend worship services and receive religious
instruction. That is improper. That"s not choice.

The numbers provided by the district
confirm that these voucher program students are almost
exclusively going to religious schools. This is taken
right off the Defendants®™ Exhibit RR. 93 percent of
the confirmed students have enrolled in one of the
religious schools under the program at the high school
level, which represents nearly half of the confirmed
participants. There is one student enrolled at a

non-religious school under the program. One out of
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120 high schoolers. Less than 1 percent. And that
one i1s enrolled at Humanex Academy.

So under the facts that will be presented
to Your Honor, under the language of those provisions
of the Colorado Constitution, the plaintiffs will
establish a reasonable likelihood of success.

And 1"m going to turn It over now to
Mr. McCarthy.

THE COURT: Thank you, Mr. Douglas.

MR. DOUGLAS: Thank you, Your Honor.

THE COURT: Mr. McCarthy, Mr. Douglas
left you 15 minutes.

MR. McCARTHY: 1 understand, Your Honor.
111 try my best to move it along. Your Honor,
Michael McCarthy appearing on behalf of the Taxpayers
for Public Education and the Barnards.

Your Honor, one of the more unique
aspects of this evidentiary proceeding, the court will
see | think very quickly, is that there®s very little
in the way of disputed factual issues that the court
will have to adjudicate. And instead, 1 think what
the court will see is that the case, which Is In many
respects a case of first impression, should be decided
based upon the plain meaning of the Colorado

Constitution and the 1994 Public Finance Act.
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There 1s a critical document that 1 would
emphasize, as well. And I"m going to highlight that
along with the constitutional provisions as | go
through my presentation, and that critical document,
Your Honor, is Exhibit 107. Exhibit 107 is the actual
policy that was adopted on March 15 of this year by
the Douglas County school board.

We would respectfully submit, Your Honor,
that this case can be adjudicated in terms of its
constitutional merits, and the injunction can be
entered based upon the face of that document and what
the Douglas County school board said about that
document, said about the program that they®re adopting
in terms of the Choice Scholarship Program on the face
of Exhibit 107.

But in terms of the critical legal
precedents that will control the court"s adjudication
here, we focus Your Honor first on the Colorado
Constitution, article 9, section 2. The court is
familiar with this provision. It"s the thorough and
uniform public education provision. And, Your Honor,
the critical aspect of -- there are three critical
aspects of this provision: Thorough, uniform, and
free.

And what the undisputed evidence will
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show Is that this voucher program that the Douglas
County school board has adopted does not provide a
free public school education to students in Douglas
County in K through 12, and that it must do. And
because 1t does not, it violates article 9, section 2
of the Colorado Constitution.

The second constitutional provision that
we focus on, Your Honor, is article 9, section 3.
Article 9, section 3 relates to the public school
fund. This is a fund that was created when Colorado
was formed as a state, iIs a source of revenue for
Colorado public schools, and that revenue source shall
remain inviolate, and it shall not be commingled to
fund anything other than the schools of the state.

What the Douglas County program does 1is,
it takes funds that are commingled, to include the
public school funds -- and, Your Honor, critically
important here, there was a judicial admission by the
state of Colorado in their briefs iIn this case that
the public -- that public school funds are commingled
with the funds that are provided to Douglas County,
and indeed to all other school districts in the state.
Those funds flow through Douglas County to be
commingled with the moneys that are, in fact, provided

through this voucher program, because those funds,
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which are, to use a colloquial term, Your Honor --
they“"re radioactive in terms of private schools. IT
those funds go to private schools, the program is
unconstitutional and violates article 9, section 3.
Next, Your Honor, in terms of
constitutional provisions, we focus on what"s often
been called the local control provision under the
Colorado Constitution. What we have here in this
case -- and this 1s In many respects why this is a
case of first impression -- Is a situation where,
unlike the Owens case and really unlike many other
cases that have been adjudicated by the Colorado
courts, we have an abdication of local control. That
IS In many respects our core theory in terms of local
control that what the Douglas County school board has
done, and the Douglas County school district has done,
iIs, they have abdicated local control. And you will
be able to see that, Your Honor, on the face of
Exhibit 107 as we proceed.
And then, Your Honor, we have a
statute -- the controlling statute here, which
implements the article 9 provisions, which is the
Public School Finance Act. The public school finance
act mirrors the constitutional provisions. It

provides for the implementation of a thorough and
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uniform system of public schools.

Again, what the court will be able to see
on the face of Exhibit 107 is that this scholarship
program, this voucher program allows for money to go
to private schools that are anything but thorough and
uniform. And it allows those moneys to go into a
program where the parents that receive the funds are
going to be responsible for the difference between the
amount of the scholarship money, which is $4,575, the
voucher money, and the actual amount of tuition if
that"s higher. So for those students, i1t"s not a free
education. And that is one of the core principles in
our state, iIn our constitution, that children K
through 12 are entitled to have a free public
education. And this voucher program does not provide
that to them. And in that respect, what it does is,
it violates 22.54.201 and many other provisions under
the statute.

Similarly, Your Honor, 22.54.104 provides
that the districts -- in this case Douglas County®s
total program -- shall be available to the district to
fund the cost of providing public education. In many
respects, Your Honor, this case is a plain meaning
case. It iIs a case that asks the court to enjoin this

program, because what i1t does is, i1t violates the
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plain meaning of the Public School Finance Act.

And this i1s one of the statutory
provisions that the Douglas County school board and,
to a degree, the state seek to rely upon to justify
this. This 1s the so-called contracting act provision
of the Colorado statutes. And what this provision
does not do i1s authorize what they are doing here,
because what it does -- what it requires for the
contracting statute to be applicable i1s that the
programs meet -- as you will see, Your Honor, in both
of the highlighted sections -- the same requirements
and standards as would be necessary if performed by
the school district. And that this program does not
do.

Your Honor, we also emphasize In terms
of, In many respects, the status quo issues here that
will be considered by the court as part of rule 65°s
direction regarding preliminary injunction, that this
is from the state, this is from their brief, where
they note that many of the aspects of this program are
still in flux, and that a final determination
regarding whether or not students enrolled in the
pilot program are even eligible remains to be
determined.

And the state then say they have not made
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any determination whether, as ultimately
implemented -- ultimately implemented by Douglas
County, the public school students will be eligible to
be counted. And that"s because many aspects of that
remain in flux. And this relates directly to the
timing of the case, the fact that In many respects
this was a shape-shifting program as it evolved over
the course of the spring and the early summer.

And then similarly, Your Honor, the --
their brief in opposition -- this is again the
judicial admission that | referred to earlier. This
relates back to the state public school trust, the
public school fund. The state has said that in this
language -- this is the judicial admission in which
they say that the public school funds money are
commingled with that, which is provided to the school
districts. And in that respect, 1t is —- i1t violates
the Colorado Constitution.

Now, Your Honor, we turn quickly to
Exhibit 107. And we measure -- Exhibit 107; you will
see that this is the program. This is the Choice
Scholarship Program document that was adopted by
Douglas County on March 15. It was subsequently
implemented by the creation of a charter school. That

wasn"t done until June and July of this year. Again,
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speaking to the status quo element of rule 65.

But this goes, Your Honor, to the
thorough and uniform requirement under the statute.
Private school partners -- those are the private
schools that are involved here -- need not modify
their admission criteria or education programs to
participate In the Choice Program. It"s not thorough.
It"s not uniform, Your Honor.

Private school partner means a nonpublic
school that meets the conditions of eligibility. On
the face of this program, i1t applies only to private
schools. The Choice Scholarship Program shall pay to
the parent, student -- pay to the parent of Choice
Scholarship student one-quarter of the value of the
Choice Scholarship Program in September, November,
February, and May.

Your Honor, this part of Exhibit 107 goes
to the issue of status quo. What we saw when we
looked at this document was that the first payment
under this program was going to be made In September.
What we see now and hear from the defendants 1is,
they~“ve accelerated. They accelerated the payments
and they make payments on July 1st, as we understand
it, coincidentally, the same date that we advised them

that we are moving forward with a motion for
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preliminary Injunction.

What they did here, Your Honor, is what
we said when we were last in front of the court. The
defendants here have attempted to change the facts on
the ground. The status quo has attempted to be
accelerated by these defendants, and that just
underscores the importance of moving forward with the
preliminary injunction.

This again relates to what Mr. Douglas --
this is from section C, paragraph 4 of Exhibit 104,
and it relates to what Mr. Douglas referred to as the
perpetual nature. That they are using the parent of
the student and the student as a conduit by which to
provide the moneys directly to the private schools.
This relates, Your Honor -- this i1s the section 107,
section D -- Exhibit 107, section D, paragraph 2.
"Choice Scholarship students shall independently
satisfy all admission requirements of the private
school partner. Scholarship recipients are encouraged
to learn about private school partners® admission
criteria, dress codes, and expectations of
participation in school systems, be they religious or
non-religious."

It"s not uniform, Your Honor. It"s not

thorough. And i1t violates that provision of the



o o~ W DN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

VOLUME |
39
Colorado Constitution.

This again, from Exhibit 107, section D,
paragraph 7-C, it relates to how much of a conduit
these payments are. The checks are issued with a
restricted endorsement. There 1s no dispute about the
fact that the checks are sent directly to the private
school partners, and the obligation on the parent
would be to restrictively endorse that check over to
the private school partner. And that®"s an agreement
that has to be entered into by the student and the
student®s parents to timely restrictively endorse a
check to the private school.

And this, Your Honor, goes to what is
really one of the core points. This Is -- this 1is
Exhibit 107. 1It"s section D, paragraph 7-H.

Financial responsibility. The parent of a Choice
Scholarship student shall be responsible for all
tuition costs and fees in excess of the amount
provided by the Choice Scholarship and may be assessed
by the private school partner.

The evidence is undisputed that a number
of the private schools that have been selected to
participate in the Douglas County program have annual
tuition amounts that exceed the $4,575 that are going

to be provided under the voucher program. In that
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respect, Your Honor, this education is not free to
those Douglas County students. And because it is not
a free public education for students K through 12 1in
Douglas County, because those students and their
parents are responsible to make up the delta, the
difference between the Choice Scholarship amount and
the actual tuition, i1t violates the constitution.
This, again, Your Honor, from
Exhibit 107, section D, paragraph 7-1, no specialized
programs. If a parent has a student that has special
needs, It Is our understanding, Your Honor -- and we
believe that the evidence will show -- that only
Humanex provides the special needs programs that those
children can use. And these private school partners
can reject students who have special needs. And in
that respect, Your Honor, it is not thorough, it is
not uniform, and under the contracting statute, it
doesn®"t meet the same standards that Douglas County
has to use in their neighborhood schools and in their
charter schools.

Non-discrimination, section 107

Exhibit 107, section E, 3-F. A specific exception is
provided that religious school partners may make
employment and enrollment decisions based upon

religious beliefs. So the private school partners can
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make decisions based upon religious beliefs with
respect to what teachers they hire, what faculty they
hire. Douglas County can"t do that, Your Honor. In
that respect, it"s not thorough, it"s not uniform, and
it impermissibly entangles religion with the -- with
the private scholarship program here, with the Choice
Scholarship Program.

Similarly, private school partners, under
Exhibit 107, can make admission decisions based upon
religious beliefs. Mr. Douglas showed you some of the
excerpts from e-mails which say -- in which some of
the religious school administrators said that they
would try to steer people away. That is something
that the religious schools are perfectly entitled to
do in this state and In this country, but they can"t
do it when they accept public tax dollars to this
degree and under this program. Again, non-thorough,
non-uniform.

Student conduct and discipline; a
critical issue, Your Honor, in our schools today. And
what Exhibit 107 says again is that private school
partners, the policies and procedures on discipline,
suspension, and expulsion need not replicate the
requirements for a traditional district school. They

can have their own disciplinary procedures. Not
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thorough, not uniform, violative of the constitution,
Your Honor.

And finally what we point here i1s the
opt-out religious service. Again, Mr. Douglas
addressed that with the court. And religious services
is the key to focus on here. The religious services
can be opted out, but not religious education. And
that"s made clear through Exhibit 2, which is a Q and
A from the Douglas County website 1n which the Douglas
County school board made it clear that it is not their
intention to change any school®s application process.
Can students opt out of religion classes? We
recognize that many schools can bend religious studies
in all areas of their curriculum. Students may opt
out of participation In services but may be required
to respectfully attend if that"s the school®"s policy.
And they are going to be required, Your Honor, to
participate In religious education is made clear here.

What about graduation requirements? This
iIs again Exhibit 2, from the Douglas County website.
What about current graduation requirements that
include theology classes? Families must perform at
graduate requirements and private school partners,
including minimum course selection that include a

variety of subject areas. In other words, theology
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classes have to be participated in. Perfectly
acceptable for religious schools to pursue, so long as
they don"t accept public tax dollars, as they are
going to be given under this program.

Your Honor, the leading Colorado case on
the entry of a preliminary injunction is Rathke
against Macfarland. 1 think the court has probably
administered that standard many times.

THE COURT: Couple times.

MR. McCARTHY: Very familiar with the
requirements there.

In conclusion, Your Honor, we submit that
we -- we will show, and the exhibits that have been
admitted into evidence do show, that the plaintiffs
have a reasonable probability of success on the
merits, and that all the other factors under rule 65,
including the non-disturbance of the status quo, are
satisftied.

We would respectfully ask the court to
grant plaintiffs® motion for preliminary injunction.
Thank you, Your Honor.

THE COURT: Thank you.

All right. For the defense, Mr. Lyons.
You have a method as to how you want to divide the 30

minutes?
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MR. LYONS: Well, 1"m going to take
probably the lion®s share of it, Your Honor -- no pun
intended -- but leave some time for the attorney
general and Mr. Bindas.

THE COURT: Fair enough. You can keep
your own clock. 1711 tell you if you"re at 30
minutes. You may proceed.

MR. LYONS: Thank you.

Your Honor, I do agree with counsel that
the central issue here is the Choice Scholarship
Program and whether or not plaintiffs can demonstrate
a probability of success that it does not meet
Colorado and U.S. constitutional standards. They
cannot do that.

The evidence, facts, and law will
establish three critical features of this Choice
Scholarship Program. First, it is religion neutral.
It is the parents and the students who make the choice
here, not the school board, not the school district,
or any other agency of government. The type of
school, consequently, that the parents and the
students select is irrelevant to this case.

Second, local control as required by law
is maintained. The partnership schools that

participate in this program are held to the same
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standards of quality that Douglas County expects of

its own schools. Scholarship students will be tracked

and will be measured. The mechanism for that is an
internal charter school, which has been approved by

the Colorado Department of Education. It now becomes

the 11th charter school in the Douglas County school
system.

And third, there is zero revenue effect
from this program to the school district of Douglas
County or any other school district in the state. The
students, In order to participate in this program,
must have been in the Douglas County school system
last year. They, therefore, are counted as they are
part of the Douglas County school system.

In fact, the evidence will show that by
instituting this program, about $350,000 will be saved
by the Douglas County school system at a time when --
and we all know -- K through 12 funding in this state
has been dramatically reduced.

Mr. McCarthy made much in his opening
about the status quo, but unfortunately that"s not
where we are. What the plaintiffs are asking for here
IS a mandatory injunction to dismantle this program,
which has been in the process of implementation since

March the 16th of this year.
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I know, as we all do, that the court is
familiar with the Rathke standards. 1 want to touch
on them briefly. Although, 1 do want to focus a bit
on the probability of success on the merits.

In order to do this, the evidence and
facts will show, from Douglas County, that this
program was the result of an open, inclusive and
public process which began last summer, 2010. A
citizen professional task force was formed with seven
subcommittees that at one point had as many as 80
members, including, by the way, plaintiffs In this
case.

Over the course of 2010, from basically
July to December, numerous meetings and discussions
were held among these task forces, with and without
the school board and the senior management of the
school district. Recommendations were presented in
November to the board at its retreat with the task
force. As a result of that, staff and school district
was directed to craft a program, which then went out
for public comment to three different public events
that were held around the Douglas County school system
in essentially February of this year.

The program was adopted by the board on

March 15th, unanimously 1 might add, and the staff was



o o~ W DN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

VOLUME 1

directed to begin to implement i1t, which they did. In
crafting this program, the Douglas County school board
and school district carefully considered applicable
Colorado law and precedent as well as the applicable
law of the United States Supreme Court, conspicuous by
its absence from the opening statement of either of my
learned colleagues.

This is not a case of first Impression.
The principles by which a program such as this can be
conducted have been addressed iIn this state by the
Americans United case, by Colorado Christian
University versus Weaver in the 10th Circuit, by the
Lujan case and the Young Life cases of the Colorado
Supreme Court, and most particularly by the Zelman
case of the United States Supreme Court, which held
constitutional a virtually identical program in Ohio.

The U.S. Supreme Court jurisprudence 1is
relevant here because of the express language found iIn
Americans United, Your Honor, where the supreme court
of our state particularly determined that the
constitutional provisions In issue In this case must
be read in harmony with those of the constitution of
the United States Supreme Court, and in particular the
establishment clause and the du process clause. And

that i1s precisely what has happened here.
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Now, we submit the plaintiffs would have
you ignore this law and these facts and read the
constitutional provisions of our state In a vacuum.
Even 1f you were to do so, Your Honor, we will present
the evidence and facts which support the legislative
history of these amendments, which are known
generically as the blame amendments. They come from a
movement not well regarded in American history in the
19th century, and found their way into the legislative
history of Colorado convention, and we submit infected
our constitution with their anti-Catholic and
anti-immigrant bias.

These provisions, now some 135 years
later, would not stand the light of day in this court,
in this state, or in this country.

Now, let me turn briefly to the other
Rathke standards, because, as the court knows, every
one of these standards must be satisfied, not just
one, not just four. There are five. This Injunction
is not In the public interest. 1t will cause
collateral damage to 16 existing similar public
private partnership programs around the state. |1
understand that the attorney general will present
witnesses specific to these points, but I would simply

illustrate the Colorado Opportunity Fund, which is the
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lifeblood of higher education in this state, allows a
parent and a student to take the stipend and go to any
school of his or her choice, religious or not. That
program, among others, would be called into jeopardy.
And that"s not in the public interest.

Next, the plaintiffs have pointed to no
irreparable injury to them or the organizations which
are supporting it. 1It"s generally held that a
taxpayer®s interest in not having funds spent
allegedly unlawfully, including alleged violation of
the constitution, does not ordinarily warrant the
grant of a preliminary injunction in terms of
establishing irreparable harm. We briefed that, Your
Honor, and 1 don"t propose to go into it at this
point.

They had an adequate remedy at law. The
state gives them that. The system here of fund
allocation calls for a true-up of enrollment that was
based on projection about six months iInto the school
year. That will happen here if, In fact, there is
something wrong with this program. They have an
adequate remedy at law.

And last, but certainly not least, the
court i1s required to balance the hardships here. This

case was not brought until June 21st. No injunction
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was sought until July 5th. And yet, 1 understood
Mr. McCarthy to say, and I*m inclined to agree with
him, that this case could have been, and can be,
determined simply on the policy that was adopted on
March 15th, Exhibit 107.

No lawsuit was filed in March while the
program began to be implemented, while contracts were
negotiated with 23 schools, while an application form
was put out to parents and students within the Douglas
County system who might want to participate in this
program. The school district itself made significant
internal changes during this period of time. No
lawsuits filed in April. No lawsuits filed In May.
It"s not till the end of June, and 1t"s not till July
5th that a preliminary injunction is filed.

So what happened is, they now, by sitting
on their own rights, allowed the status quo to change,
and come before the court now seeking a mandatory
injunction to dismantle this program. And the law
there i1s very clear. 1In order to get a mandatory
injunction at a preliminary stage, which is, quote, a
rare, unquote, remedy, your right to it has to be,
quote, clear and certain, unquote. That"s the Allen
case that we cited In our papers.

We will present the testimony of two
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schools, by way of illustration, as to the hardship
they now face as of this late date. Valor High
School, which is one of the larger schools
participating in the program, will testify that
disenrollment at this point would cost them revenues
in excess of a quarter of a million dollars.

Woodlands School, a small non-sectarian
school, by the way, with 30 students, will testify
that they have 10 students in this program; that they
hired two new teachers to deal with this growth that
they will now have to fire; that they built new
classrooms all in reliance on this program.

And finally, and not by any means least,
is the disruption to the families that are in this
program. Mr. Bindas represents a group of those
families who we believe with are representative and
typical of the hundreds of families that rearranged
their lives to participate in this program. The
evidence will show, as of yesterday, that"s 271
families who paid well over a quarter of a million
dollars to the school of their choice to participate
in this program. They have been involved in all Kinds
of orientation, summer sports programs, and other
activities in reliance on this program for which these

plaintiffs now seek a mandatory injunction.
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Whether that"s balancing of the
hardships, Your Honor, or considering the public
interest, or both, we urge the court not to use iIts
extraordinary equitable power to disrupt their lives
and their plans at this late date.

In summary, we do not believe these
plaintiffs can establish each and every one of the
Rathke factors, nor can they meet their burden of
sustaining a request for mandatory injunction. We
will ask these motions be denied.

Thank you, Your Honor.

THE COURT: Thank you, Mr. Lyons.

Mr. Bindas.

MR. BINDAS: Thank you, Your Honor.

Nearly a century ago, the United States
Supreme Court recognized the fundamental right of

parents to direct the education of children under

their control. Just two years later, Colorado Supreme
Court also recognized what i1t call the constitutional
right of parents to have their children taught where,
when, how, what, and by whom they may judge best. The

Choice Scholarship Program simply empowers parents to

exercise this preexisting fundamental right.
Now, in seeking to preliminarily enjoin

the program, plaintiffs disparage the critical role
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that parents play under the program in choosing the
schools that are best for their children, and they
disparage that role iIn two ways. First, they suggest
that parents®™ choices are not truly private, that it
IS government rather than parents directing where
scholarship moneys flow, thus, they argue government
IS aiding or supporting or sustaining religious
schools.

Second, they claim that parents® choices
are not truly independent, thus their argument that
the Choice Scholarship Program compels support of
religious by parents and taxpayers.

Your Honor, plaintiffs may have little
faith in the ability of parents to make private and
independent choices concerning their children®s
education, but the families who have applied for and
received scholarships under the program know better.
As the evidence will show, they know what school will
best meet their children®s educational needs. And the
Choice Scholarship Program simply empowers them to
make that choice privately and independently from a
wide array of educational options.

The fact i1s, under the program, not a
penny flows to any school, religious or non-religious,

but for that private and independent choice of
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parents.

As we"ve discussed in our briefs, and as
Mr. Lyons mentioned, under controlling Colorado
Supreme Court precedent, Americans United, as well as
authority from other state supreme courts and most
significantly the United States Supreme Court, Zelman
versus Simmons Harris, which upheld a Colorado
elementary school Choice Program in which the large
majority of participating private schools were
religious and the overwhelming majority of students
selected those schools. Under these cases, Your
Honor, the private and independent choices of
parents -- the private, independent choice of parents
is precisely what makes this scholarship program
constitutional, what breaks any connection between
church and state.

In light of this case law, the plaintiffs
will not be able to satisfy the first right hearing
necessary for a preliminary injunction: Probability
of success on the merits.

Now, Your Honor, before 1 discuss what
the evidence will show regarding the balance of
equities, 1°d like to briefly discuss how the
scholarship program has enabled three particular

families to make that private and independent choice
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of the school that will best meet the unique
educational needs of their children. OFf course, I™m
talking about the three intervenor families.

THE COURT: Let me stop you for just a
second, Mr. Bindas. A moment ago, you referenced the
Zelman decision as dealing with Colorado. You
meant --

MR. BINDAS: 1 misspoke, Your Honor.

It"s an Ohio scholarship program for children iIn the
Cleveland public school system. 1 apologize.

THE COURT: Okay. You may proceed.

MR. BINDAS: 1"m speaking, of course, of
the three intervenor families, the Oakleys, Andersons,
and Doyles. As Your Honor was aware from having read
the affidavits of these three families, each has a
child, or in the Doyles® case two children, who have
received a scholarship under the program, and each has
selected a different private school that the parents
feel will best meet their children®s educational
needs.

Two of the families have selected
non-religious schools, one has selected a religious
school. And their choices reflect the vast diversity
of educational needs that exists from one child to

another.
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As explained iIn the affidavit of Jeanette
Anderson, her third grade son Max is particularly keen
on i1t, particularly good at science and math, so
Jeanette and Mark -- her husband Mark -- have
therefore selected or chosen to use Max®"s scholarship
to send him to Woodlands Academy, a small
non-religious school in Castle Rock, precisely because
it has a strong math and science curricullum.

As explained iIn their affidavit, Florence
and Derrick Doyle want a high school with a strong
college prep curriculum and strict discipline for
their twins, Donovan and Alexandra. They also want
Donovan and All to receive a strong spiritual
foundation before going off to college. For these
reasons, they“ve chosen to use their scholarships to
send Donovan and Ali to Regis Jesuit.

In fact, Donovan and Ali have been taking
summer classes at Regis all summer, and Donovan has
been participating In the school®s football team since
early June.

Then, Your Honor, there"s the Oakley
family. You®ve seen Diana Oakley®s affidavit. You-"ll
also hear her testify later in this hearing. The
Oakleys have three children: Seventh grader Nate,

fifth grader Amber, and second grader Joshua.
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As Dirana will testify, Amber and Joshua
are doing great in the public school system. They“re
thriving. Nate, however, i1s not. Diana will testify
regarding the difficulties that Nate faces as a result
of his Asperger®s syndrome diagnosis, as well as some
of the struggles he"s having.

She"ll testify as to how the Choice
Scholarship Program has been a Godsend to her family,
enabling her and her husband Mark to send Nate to
Humanex Academy, a small non-religious school in
Englewood that focuses on children with special needs.
As you"ll hear from Diana, she and Mark are confident
in Nate"s ability to thrive in this new environment.

So as you can see, Your Honor, three very
different reasons for selecting three very different
schools. A strong math and science curriculum in one
case; rigorous college prep curriculum, strict
discipline, Jesuit approach to education in another
case; and In a third, a school with teachers committed
to serving children with special needs. All vastly
different but equally valid reasons for selecting a
school.

And that i1s precisely what the Choice
Scholarship Program is designed to accomplish. Our

parents, who know their children®s educational needs
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better than anyone, to privately and independently
choose the school that will best serve those needs.
And the harm that would befall these three families if
the Choice Program is enjoined is overwhelming. And,
Your Honor, as you"ll see from the evidence, i1t will
be particularly heavily against an injunction.

For example, Humanex, the Oakleys have
found a perfect school to address Nate"s special
needs. But as you"ll hear from Diana when she
testifies later in the hearing, if the program is
enjoined, she and Mark will be forced to withdraw Nate
from Humanex. And because of their dissatisfaction
with the progress Nate has made in the public school
system, as well as the bullying that he®s endured
there, they"ll have to home school him. And that will
be a tremendous burden, not just on the family, but it
will severely aggravate the very difficult anxiety
problems that Nate already suffers as a result of
Asperger®s syndrome.

Now, the Doyles and Andersons, they may
be able to keep their children in the respective
private schools, but it will be a burden, particularly
for the Doyles. As Florence Doyle testified in her
affidavit, they will have three children attending

Regis this year. The school®s tuition is over $11,000
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per child. And if the program is enjoined, they will
have to draw from family savings or use credit to
cover the combined $9,150 they would have received
from Donovan and Ali"s scholarships.

Now, balance these very real concrete
harms against the purported harms that plaintiffs
claim will befall them iIf the program is not enjoined.
Your Honor, they claim harm as taxpayers. That may be
sufficient to establish standing for some claims
challenging the Choice Scholarship Program, but it"s
not sufficient to preliminarily enjoin the program.

In a case that Mr. Lyons referenced, the
California Supreme Court recently put it this way: A
taxpayer~s general interest in not having public funds
spent unlawfully, including not having such funds
spent in alleged contravention of fundamental
constitutional restrictions, ordinarily does not, 1iIn
itself, constitute the type of irreparable harm that
warrants the granting of preliminary injunctive
relief.

Finally, Your Honor, the purpose of a
preliminary injunction is to preserve the status quo.
Here an injunction would destroy i1t. As the evidence
will show, Your Honor, families have relied on the

program, they"ve applied for and received
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scholarships, schools have applied and been accepted
to participate in the program, parents have enrolled
their children in their new schools, the district has
sent scholarship checks iIn the parents®™ names to the
schools, students have begun taking summer classes,
students have participated in sports, students have
participated iIn activities over the summer, and the
academic year begins in days. That is the status quo,
Your Honor. And as the evidence will demonstrate, an

injunction would upend it.

THE COURT: Thank you, Mr. Bindas.
Mr. Blue.
MR. BLUE: Thank you, Your Honor. 1 note

that 1 probably have about 30 seconds in our 30
minutes of opening statements, so I will be brief. |
will not reiterate --

THE COURT: I have you down for 10
minutes.

MR. BLUE: Thank you. I will not
reiterate what you®ve heard already to any big degree.
The reality is that both Mr. Lyons and Mr. Bindas have
adequately explained the facts of this case and the
fact that the plaintiffs will not be able to show a
reasonable success on the merits, nor have they met

the rest of the Rathke factors.
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I want to reiterate a few quick points
that 1 think I are very important on this case and to
be kept 1n mind as we go through the evidence over the
next few days.

First, that this case i1s about choice.
Plaintiffs®™ counsel has tried to take the idea of
choice out of it. But as Mr. Bindas eloquently
stated, this is about the ability of parents to choose
a better education for their children. This country
for years has identified the parents as the people who
have the role, the authority, the obligation to make
decisions for their children and how their children
will be educated. This program merely continues that
tradition in America.

This case i1s not about religion, despite
what you may hear. There is no evidence that the
district is trying to fund money into religious
education or to support religious sects. There®s no
evidence that the state i1s trying to do the same
thing.

The fact that there are mostly religious
schools i1s merely a function of which schools applied
and how the criteria were met. It is clearly a
program that is meant to be very equally based and not

to be focused on religion but to whichever schools
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apply and provide the best education to the children
in Douglas County.

Ultimately, the evidence will show that
Douglas County school district is trying to expand
choice to more families that are given the same
opportunities to improve the education of their
children that other, more wealthy, families have.

The evidence in this case will show that
the state has not made any decisions iIn creating the
program; that they just consulted. The state has
tried to consult on this before the program starts, so
the stakes will not be made to try to prevent the need
to have the money paild back to the state by Douglas
County in the future.

This is a normal process the state goes
through. If another district were to bring a program
to the state, the state would attempt to create the
same type of consultation to help those districts
create theilr programs in such a way to comply with the
School Finance Act and to ensure that at the end of
the year money doesn"t have to paid back. Paying back
money to the state by the district is not in either
the district"s iInterest or the state®s interest, and
the state tries to prevent that by working at the

front end to help the schools. It does not matter
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what kind of program it is. And they try to do it
with all programs.

Ultimately, the state has made no
decision whether the students iIn this Choice Program
should be counted under the School Finance Act, and
that decision will come next spring after the annual
audit that Douglas County goes through.

And finally, you®ll hear about numerous
programs that Colorado has used to fund education for
students in private schools, including religious
schools, and including the entire educational program
for some students, and not just merely a portion of
it.

Ultimately, Your Honor, you"ll find today
and over the course of these few days that the
plaintiffs have not met the Rathke factors and that
you should deny the motion for preliminary injunction.

THE COURT: Thank you, Mr. Blue.

All right. 1"m sure the court reporter
will be happy to hear that we"re going to be taking a
break here momentarily.

Before we do that, I do want to address
the issue of the burden of proof, because 1 think It"s
important going forward as you all present your case

that you have a clear understanding of at least my
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perception of the relief that"s being requested and
the burden of proof that has to be established here.

The parties are before me seeking
injunctive relief, no doubt, under rule 65. The
plaintiffs have endeavored to couch the relief
requested as that only requested by way of a
preliminary injunction. Obviously, the Rathke
standards would apply in any event.

Defense has asked me to consider the
extent to which the higher burdens of Allen would
apply, given the nature of the relief requested and
the practical effect being that the plaintiffs -- a
determination by the court that the plaintiffs are
seeking a mandatory injunction, although they have not
described 1t as such.

And my assessment, from what I"ve
reviewed in the wealth of pleadings that have been
presented in great length and detail, is that the
relief requested i1s consistent with the request for a
mandatory injunction. Specifically, the relief
requested today and in this proceeding and my rulings
upon it, there"s nothing beyond that, from what 1-ve
reviewed, that | would be able to expand upon In a
hearing on mandatory injunction. There®s no relief

that -- even i1f the court were inclined to find at the
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conclusion of the evidence that the plaintiff has met
their burden, or -- excuse me -- has presented
sufficient evidence to comply with the Rathke
criteria, there®"s no relief requested that I will not
later -- requested that wouldn®t be addressed iIn this
case. There"s nothing more than I can grant you at a
later date In an injunction hearing that 1 can"t grant
or aren"t being asked to grant in this proceeding.

So my assessment is that the action that
plaintiff has iInitiated here indeed seeks a mandatory
injunction. On that assessment, 1"m going to direct
the plaintiffs and the parties that 1"m assessing and
asking them to adhere to the burden of proof as
established under Allen for the mandatory injunction.

So obviously, Mr. Douglas, you want to
chew on that for a minute and make a record briefly
when we come back as to any objections you may have,
but that"s my assessment. And I think 1 get to make
that determination, and I don"t make i1t lightly. |1
understand it Is to some degree the burden of proof
that plaintiff would have In this case. But | think
It"s consistent with what 1°ve reviewed and the nature
of the law as I understand it. So that"s my ruling.
Plaintiffs will be held to a higher burden on request

for injunctive relief.
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Let"s take 15 minutes.

(Recess taken, 10:18 a.m. to 10:42 a.m.)

THE COURT: Mr. McCarthy, you want to
be heard on the court®s ruling a moment ago?

MR. McCARTHY: Your Honor, let me say I™m
never entirely comfortable when 1 have to preface my
remarks when 1 say 1"m going to make a record on this.
But 1 know the court understands. And let us say,
with all deference, and recognizing that at least at
this stage in the proceeding you"re probably not going
to change your mind, but that the plaintiffs, iIn terms
of the relief that we seek, Your Honor, do not see the
injunction that we"re asking you to enter as being
mandatory. We see our injunction -- and let me just
make absolutely clear for the record, we see It as a
prohibitory injunction.

And to be very specific, we are not
asking the court to order that any money that"s been
distributed be repaid. We"re not asking the court, 1|
think, in the broad sense, as far as money flow,
anyway, to undo something that has been done.

What we are asking the court to do is to
prohibit any further funding and to prohibit any
further implementation of the program. Stop the

program. To enjoin 1t. And iIn that sense, we see it
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as a prohibitory injunction.

We ask for declaratory relief. We seek
the program to be declared as an inconstitutional
violation and to not allow it to go forward, to not
allow any further moneys to be paid, to not allow any
further implementation to occur. But in terms of
any -- to the extent that the defendants are saying
we"re asking you to order the parents to repay money,
we want to make i1t clear that we are not asking for
that relief.

And so In that respect, Your Honor, we do
respectfully submit that it is a prohibitory
injunction, and i1t is that standard. But you®ve been
very clear about your views, and we believe that we do
meet the standard for mandatory injunction. And we
will take what you say to heart, and we will -- we
believe that we can meet that standard going forward,
in any event, Your Honor, and we"ll proceed to do so.

THE COURT: Spoken like a man with
confidence, and one that brings his own barrista to
court. So good for you. Mr. Macdonald?

MR. MACDONALD: Your Honor, 1 don"t need
to hear 1t on this issue, but I just want to let the
court know that Mr. Leung has joined us as our client

representative.
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THE COURT: All right. Thank you.
Anything else, Mr. McCarthy?

MR. McCARTHY: Nothing further, Your
Honor .

THE COURT: Thank you very much.
Plaintiff will call your first witness.

MR. McCARTHY: Your Honor, plaintiffs
call Cindra Barnard.

THE COURT: Please come forward and be
sworn.

CINDRA BARNARD,
having been first duly sworn to state the whole truth,
testified as follows:

THE COURT: Please be seated.

Ms. Barnard, my clerk Is going to move those notebooks
around a little bit, so I can actually see you between
my computer and this. It"s hard for me to do that. |
want you to keep in mind a couple of things as we go
forward.

It"s very difficult to hear in this
courtroom. The acoustics are lacking, and sometimes
our audio system is lacking, as well. [I"m going to
ask you to do your best to speak up at an audible
level so that I can hear you, and the participants can

also hear you. The microphone in front of you is
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adjustable; adjust it to your comfort. You won"t
break it. Please use it.

Our proceedings are being recorded by
this fine court reporter in front of us. She has 10
fingers; | checked this morning. She can only take
down the questions that you"re asked and answers you
give, not two people speaking at the same time.

THE WITNESS: Okay.

THE COURT: Although, Mr. Bindas came
close. So just do your best to listen to the question
they“re asking you, and then start your answer. All
right?

THE DEPONENT: Okay. Thank you.

THE COURT: Mr. McCarthy, the floor is
yours.

MR. McCARTHY: Thank you, Your Honor.

DIRECT EXAMINATION

BY MR. McCARTHY:

Q. Please state your name.

A. Cindra Barnard.

Q. What"s your residence address?

A. 1984 Platte River Court, Highlands Ranch,

Colorado.
What county do you live iIn, Ms. Barnard?

A. Douglas County.
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What"s your marital status?
I*m married.

Are you a property owner in Douglas

Yes, 1 am. 1Is 1t residential property

that you own?

County?

A.

Q-

o »» O O r»r o O r O r o r o r O r O @ r

Yes, 1t 1is.

Do you pay real estate taxes in Douglas

Yes, | do.

How much do you pay iIn real estate taxes?
$1,000 -- total real estate taxes?
Total.

Gosh. Around $2,034 a year.

And a thousand of that i1s paid to what?
It Douglas County public schools.

Are you a parent?

Yes, 1 am.

How many children do you have?

I have two children.

And what are their names?

Carley and Mason.

And what are their ages?

Carley is 19. Mason is 17.

Are you a plaintiff in this case, ma“am?
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A. Yes, | am.

Q- And is your son Mason a plaintiff in this
case?

A. Yes, he is also.

Q. Where does Mason go to school?

A. Mason goes to school in Highlands Ranch

High School i1n Douglas County.
Q.- And what level is he at at Highlands

Ranch High School?

A. He"s a senior.

Q- Ma®am, have you ever testified in court
before?

A. No, 1 have not.

Q- What"s your educational background,

Ms. Barnard?

A. My First degree is an associate degree in

dental hygiene. |1 supported myself through school
again with a degree in business and a master®s, MBA,
with an emphasis i1n finance.

Q. And from what institutions were those
degrees awarded, and when were they awarded?

A. My associate degree was from the
University of New Mexico. 1 finished there In "77.

My undergraduate degree at Metro State College. 1

finished there in, 1 believe, 1986. And I finished my
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master®s at the University of Denver in 1988.

Q- Ms. Barnard, could you please describe
what your involvement has been with the Douglas County
schools In the recent past.

A I have volunteered at the schools in the
classrooms as well as on school -- local school
committees, at the school building committee, as a
liaison to the district accountability committee, and
the -- my children®s elementary school, their middle
school, and their high school.

I served on the district"s policy review
committee and currently I am chair of the school
accountability committee for Highlands Ranch High
School. 1°m the liaison to the district
accountability committee, and I currently serve on the
long-range planning committee.

Q- And the long-range planning committee for
what, ma®am?

A. The long-range planning committee is a
Douglas County board committee that looks at capacity
planning and resources -- capital resources for our
school district.

Q- And what are the responsibilities of the
school accountability committee on which you sit for

Highlands Ranch High School?
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A. The school accountability committee looks
at school improvement plans. We look at funding and
budget. And one of our main tasks i1s to look at
site-based budgeting and understand how the dollars
for the school will be used.

Q.- And what are your responsibilities as a
l1aison to the district accountability committee?

A. I take information that®s happening in
our local school and report that to the district
accountability committee. From the district
accountability, 1 bring information from them, which
iIs a board committee, down back to our school, to keep
them informed of actions of the district.

Q- What are the responsibilities of the
district accountability committee?

A. The district accountability committee is
also a board committee, and 1 view it as sort of a
liaison to help the local schools understand what"s
happening at the district level and also help the
district understand what®s happening at the schools.

Q. Could you describe what involvement you
have had in the observation of the Douglas County
school district and school board"s pursuit of a
voucher initiative over the course of the past -- in

the recent past, ma“am.
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MR. LYONS: Excuse me, Your Honor. |1
object to the use of the term "voucher™ unless it"s
defined. It"s our position, as you know from our
opening statement, we regard this as a Choice
Scholarship Program, which i1s different than a voucher
program. Without a definition, | object.

THE COURT: Sustained based on the form
of the question. Mr. McCarthy, I1°1l1 ask you to
rephrase.

Q- (BY MR. McCARTHY) Let me ask you, ma®am,
to please state what your involvement has been iIn the
observation of programs or initiatives that the
Douglas County school board and the Board of Education
has engaged in with respect to the payment of tuition
to private schools for students that are enrolled iIn

the Douglas County school system.

A. I was part of a task force that looked
into -- 1 was on the neighborhood committee on the
task force. There were several general meetings. It

wasn®t until the October general meeting where

Mr. Hall presented the Option Certificate Program that
I truly understood at that time how far this one
committee has gone and how quickly the board wanted to
take this agenda and move it forward.

At that time, as a public school parent,
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I became very concerned about --

Q- And 1"m sorry to interrupt you, but let
me just go back and clarify for the record and for the
court.

You referred to October. October of what
year?

A. October 2010.

Q.- Okay. And you referred to a Mr. Hall.

Is that Mr. Eric Hall sitting at the counsel table?

A. Yes, It is.

Q- And that was a presentation that he made
to the Douglas County school board?

A. He made that presentation to the task
force. There were several more members iIn the room.

Q. And what was the task force that you“re
referring to?

A. The Option Certificate Program.

Q- Was that one of the names that Douglas
County used to refer to the initiative for payment of
tuition to private schools?

A. Yes, it is. It was initially called the
option certificate. Later 1 heard it talked to as a
contract. And iIn February, March, It became known as
scholarship.

Q. The Choice Scholarship Program?
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A. Yes. The initial term 1 just heard was
scholarship. And there were times when in a
conversation that 1 had with Mr. Benevento that he
told me he preferred to call it voucher.

MR. LYONS: Objection. Hearsay. Move to
strike.
THE COURT: Sustained.

Q.- (BY MR. McCARTHY) Who is Mr. Benevento?

A He"s a school board member.

Q. And was he a school board member at the
time he made that comment to you?

A. Yes, he was.

Q. And did Mr. Benevento, as a member of the
school board, refer to the Choice Scholarship Program
as a voucher program?

A. He did on that night. That was at one of
the district accountability --

MR. McCARTHY: Admission of a party
opponent, Your Honor.
THE COURT: 1t"s overruled.

Q- (BY MR. McCARTHY) I"m sorry. Ma"am,
could you please finish.

A. It was a conversation 1| had with him at
the district accountability forum that was held in

February to give information on the -- at that time,
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it was still an options certificate program to school
leaders.

Q. And I"m sorry. Before | interrupted you,
you were testifying with respect to your concern
regarding the direction and the speed of that
direction by the school board.

What did you observe in that respect iIn
terms of the school board®s moving forward with this
program for payment of private school tuition?

A. At that October meeting -- at this time,
I thought this task force was a group of volunteers
that were brainstorming on possible choices for Kids.

When 1 realized that this program was on
file format, this had to move forward faster. And the
board wanted to make a decision on moving forward with
this as early as December. And I felt like this was
something the public really didn"t know about.

Q- And what did you do In response to your
perception regarding a lack of public knowledge
regarding the board"s intentions?

A. I initially spoke with -- well,
initially, 1 asked Mr. Hall if I could have an
additional copy of the program, which he thankfully
gave to me the next morning. | chatted with people |

respect, friends, and people whose opinion on
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education 1 respect.

And after much consideration, | sent the
information to the press. And at that time I also
sent information out to my personal e-mail address to
help to begin to inform the public.

We organized very quickly, and early
November, a group of friends basically got together
and said, what are we going to do to put a stop to
this program. We were concerned about our public
schools.

Q. What was your intent In speaking to
friends with respect to your concern as far as -- as
far as the program and its progress iIn consideration
by the Douglas County school board?

A. I felt like the school board was going to
make this happen without the public knowing.

Q. And what did you intend to do about that,
ma®am?

A. I believe the public engagement and the
public needed to understand where the direction of our
school went.

Q- Then focusing your attention on the
period of time after December of 2010, what took place
with respect to the progress of this potential

initiative for payment of tuition to private schools,
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as far as the actions of the Douglas County school
board that you could observe?

A. It seemed to me at that time that the
school board was looking for more public engagement.
They held a meeting with the district accountability
committee, held a forum to educate school leaders; the
school accountability folks.

They also held three public engagement
sessions in different parts of Douglas County. | was
asked to speak in opposition to the Option Certificate
Program at all three of those meetings. And at this
point in time, 1 really felt that the board was
listening to the public.

As as i1t went on, toward the end of those
meetings, | realized that this i1s an agenda that the
board really wanted to push through.

Q. And when did those meetings occur?

A. The February meetings? They were
February 22nd, 23rd, and 24th.

Q- And you did, in fact, speak in
opposition?

A. Yes, 1 did.

Q. And was 1t your intent to raise public
support to oppose the program by Douglas County?

A My Intent was certainly to educate as
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well as oppose the program.

Q- Did you believe at that point in time --
or had you had any intention that litigation at that
point in time would be necessary, ma“am?

A. Absolutely not. 1"ve given my heart and
soul to Douglas County school district, and 1
appreciate the education my children have received.
Filing suit was absolutely a last resort.

Q. Okay. And did there come a time, then,
when the Douglas County school board, in fact, adopted
a program for the payment of tuition to private
schools for Douglas County students?

A Yes, they did. There"s a presentation to
the board at an early -- 1 believe it"s March -- 1
don"t know. The Ffirst board meeting in March where
Dr. Cutter presented the program. And at that time,
director -- excuse me. The president of our school
board had stated that he really thought it was going
to be a financial boon to the school district. And
then the program was voted on on March 15th at the
second school board meeting.

Q- Is it your understanding that as things
stand 1t at this point in time, that the program
functions so as to employ as part of it what counsel

for the school board referred to as an internal
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charter school?

MR. LYONS: Objection, Your Honor. It"s
leading.

THE COURT: Overruled.

Q- (BY MR. McCARTHY) You can answer, ma®"am.

A. Thank you.

I had a private meeting with Mr. Carson,
and he made the mention of, we really don"t know the
formation of this thing yet, but we might do it under
a virtual charter. There was nothing public.

When the vote was made on March 15th to
move ahead with the program, they still talked about
the structure wasn"t -- wasn"t completed. There were
a lot of open-ended questions. They didn"t understand
the structure. They still talked about an office to
administer the program. And at that time, there just
wasn"t a lot of structure to i1t other than to move
ahead.

Q. Did the Choice Charter School that now
exists, the internal charter school, as the defendants
have called i1t -- did that exist on March 15, 2011,
when the Choice Scholarship Program was approved by
Douglas County?

A. No, it did not. The first time that the

charter application was read was in a board meeting in
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June.

Q- And when was the final approval for the
charter school application -- I*m sorry -- for the
internal charter school that is to administer this
program granted by Douglas County?

A. That was in a board meeting on July 19th.
And between that first meeting In June to July 19th, 1
believe the charter application changed three times.

Q. You have personal knowledge of that.

A. Yes, 1 do.

Q. What i1s your understanding, Ms. Barnard,
of the impact that the Choice Scholarship Program will
have on your son Mason?

A. Douglas County school district has had
its budget slashed by over a hundred million dollars
in the previous four years. We"re looking at another
20, 25 million dollars in cuts for this coming school
year.

I understand the budget process that each
individual school does, and taking 3 million dollars
out of the revenues of our public schools, it has to
hurt. The district has recognized, in their contract,
that they want to try to mitigate some of that loss.

When you look at the budgets that these

schools work with, there simply isn"t any wiggle room,
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and 1t will hurt.

Q- You refer to a 3 million dollar figure.
What 1s the 3 million dollars that you referenced in
your testimony a moment ago?

A. The board has said that they will give —--
they go typically give a hundred percent per pupil
revenue to charter schools. So that is the 500
students times the $6100.

Q. Do you have any understanding that the
Choice Charter School that has been approved by
Douglas County has any physical existence?

A. It does not.

Q- What impact will the Choice Scholarship
Program have on you?

A. First of all, as a mom, I"m very
concerned about my son®s senior year. As a Douglas
County property owner and taxpayer, I look at this
program as a slippery slope. This has been
mentioned -- started as a pilot program, which, to me,
says there"s something that comes next.

And the way the program is currently
written, It can expand its numbers by 10 percent every
year all on i1ts own. Yet it"s a charter school. They
can also go to the school board and ask for an

increase. They can approve 20 percent, 30 percent.
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It"s just up to the charter school and the board for
this program to grow.

I certainly see i1t has the possibility of
truly strangling public education. Rather than
helping the public schools, i1t hurts.

Q.- Is that what you find objectionable about
this program, ma®am?

A. Absolutely.

Q. What were the factors that Impacted the
timing for the filing of this case by you and Mason
and Taxpayers for Public Education?

A. I personally worked very hard, as well as
once the organization formed, we worked very hard to
talk to school board members and to try to stop this
program. We put pressure on -- we had our members
send letters to our school board.

As 1t moved on, we felt like they weren"t
listening. We sent letters, we had petitions signed.
We did everything we really thought we could to
educate and try to get our board to stop it.

When that March 15th vote came, of
course -- before that point, we really thought they
might be listening and this might go away. And as 1
stated before, filing suit was certainly a last

resort.
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When the program was voted on in March,
it had no structure. They were still talking about
needing waivers from the state Board of Education that
wouldn®t come until August. It was basically only a
target to truly understand what -- to get our arms
around what we were suing against to stop. It was
difficult to do. And as late as July, they were still
forming the program.

Q- Did you understand -- what understanding
did you have concerning when the first payments could
be made by the state to Douglas County with respect to
this program?

A. Their documents say September.

Q- And do you understand that typically the
state makes payments -- apart from what Douglas County
said about when it would make payments to parents,
does the state typically make payments to Douglas
County at what point In time in a month?

MR. LYONS: Objection. Foundation.
THE COURT: Sustained.

Q- (BY MR. McCARTHY) Ma“am, do you have any
personal knowledge as to when the state of Colorado
makes payments to Douglas County with respect to per
pupil revenue or otherwise?

A. I asked the school district®s chief
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financial officer that question. 1 asked her when the
school district receives money from the state, and her
answer was they receive money monthly, and that for
the new school year, "11-"12, they will receive their
payment from the state on the 20th.

Q. Of what month, ma®am?

A. July 20th of this year.

MR. McCARTHY: Your Honor, no further
questions at this time.
THE COURT: Cross-examination.
MR. LYONS: Thank you, Your Honor.
CROSS-EXAMINATION
BY MR. LYONS:

Q- Ms. Barnard, if I got this right, you
seem to have been serving on three different
committees or task forces at the same time. The
school advisory committee at the high school, as
liaison to the district advisory committee, and on the
long-range planning committee. Did I get those right?

A. Sort of. My position as liaison to the
district accountability committee is one of my tasks
from the school accountability committee. It"s really
two things.

Q- And when did you first become involved in

these activities involving the Douglas County school
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IS system?

A. The minute my daughter stepped foot in
her kindergarten class.

Q- So when the Douglas County school board
began i1ts task force operation in the summer of last

year, you were involved with that?

A. I was invited to the second meeting in
July.

Q- Did you make an effort, as that
progressed -- | believe you said you did -- to inform

other citizens of what was being discussed within the
task forces and its subcommittees?

A. I attended the July task force meeting,
the first one that | was invited to by the district
accountability committee as a liaison. At that time,
at that meeting, there were about -- I don®"t know --
30, 40 people In the room, and the meeting was kind of
a free-for-all. There was no agenda posted. There
was no agenda at the meeting.

At one point, 1 -- people were
brainstorming. 1 asked the committee what the purpose
and the goals of task force was, and at that time
Mr. Carson said, gosh, we haven"t gotten there yet.

At the end of that meeting, he had

everybody sign up on slips of paper as to what
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committee you might be wanting to serve on. 1 signed
up for the neighborhood committee. Then --
Q. Excuse me. When did that meet? When did

the neighborhood committee meet?

A. I signed up on July 15th.

Q.- When was i1ts First meeting, if you
recall?

A. It was, 1 believe, sometime end of July,

early August.

Q- Can you give the court an estimate of how
many meetings you attended on either your behalf or on
behalf of the committees you were serving between,
say, July of 2010 and December of 20107?

A. For the general task force meetings, they
were typically held the same night 1 had a conflict.

I was unable to attend the August and September
meeting, so the general meetings | attended was July
and October.

Q- Did you consult the district website to
find out what happened at those meetings when you
didn"t attend?

A. I did try to, but there were no minutes
taken at those meetings.

Q- Did you receive, or are you familiar

with, a monthly publication from the Douglas County
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school system called Newsline?

A. I*m very familiar with that. And the
first time that Newsline --

Q- Let me ask you a question about it, if
you don*"t mind.

A. Certainly.

Q. How often do you receive 1t?

A. I receive that online weekly.

Q- And i1t"s true, is 1t not, that beginning
in the fall of 2010, the activities of the task force
and its various subcommittees were the subject of a

number of Newsline reports?

A. Those Newsline reports --

Q. Excuse me, ma*am. That"s a yes or a no,
please.

A. It"s difficult to answer yes or no,

because the information was very minimal.

Q. But there was information in these
Newsline publications on a weekly basis about what was
being done in the task force and these subcommittees?

A. What was being done, no. That was not
explained on the Newsline.

Q. Could you go to the website and find that
out?

A. I am not -- 1 don"t believe so.
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Q. But you certainly could attend the
meeting and find out, couldn®t you?

A. I was unable to attend the August and
September meetings.

Q. Let"s talk about November and December.
Did you attend those meetings?

A. The task force did not meet In November
and December.

Q. In November, did you send an e-mail out
to Douglas County citizens entitled "A Very Important
Message About Douglas County Schools™? That would be
Exhibit XX, which is in that last binder away from
you. Defendants®™ Exhibit XX.

THE COURT: Has this been admitted,
Mr. Lyons?
MR. LYONS: Yes, Your Honor.

A. Yes. | sent that letter out to my list
of e-mail friends.

Q. (BY MR. LYONS) And did you encourage them
to become better informed on the direction the Board
of Education was taking and the issues facing Douglas
County schools?

A Yes, 1 did.

Q- And did you ask them to share this e-mail

with friends and neighbors?
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A Yes, | did.

Q- And encourage them to attend the November
16th, December 7th, and December 21st board meetings?

A. Yes, | did.

Q. In December -- and 1 direct your
attention now to the next exhibit, which is also
admitted, Your Honor. Exhibit YY. Did you send out
an e-mail to concerned citizens of Douglas County?

A. Am 1 looking --

Q. It should be the next exhibit. YY.

A. YY?

Q.- Yes, ma“am.

A. I sent an e-mail out. 1°m looking for my

subject line here. Yes, it does say concerned
citizens of Douglas County. Absolutely.

Q- And if you"ll look at the second page of
that e-mail, didn"t you say, "'Share this with your
friends and neighbors. | hope to see you at the board
meetings December 7th and December 21st'?

A. Yes, 1 did.

Q. And at both of those board meetings, this
option certificate or Choice Scholarship Program was
discussed, was it not?

A. There was a lot of public comment on this

program, yes.
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Q. Now, are you part of an organization
called the Highlands Ranch High School accountability
committee? Is that what you referred to earlier?

A. The school accountability committee, yes.
Every school in the district has one.

Q.- Did you send -- or cosign, | should say,
a letter on February 9th, with other members of that
committee, to Mr. Carson at the school district? That
would be Defendants®™ Exhibit GGG, which is also iIn
that binder.

A Yes, | did.

Q- And did you attend -- I believe you said
you attended the three meetings that the school
district board held around the school district in
February?

A. I spoke at those three meetings, yes, and
attended the DAC forums earlier iIn the month.

Q- And weren"t you invited by the board to
state the case against the proposed program at each
those three?

A. That"s correct.

Q- Did you receive any assistance from
anyone at the school district iIn putting together your
presentation?

A. Putting together my presentation, no.
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The communications folks helped me get things set up
once 1 was there. But the presentation was the work
of myself and my board members on Taxpayers for Public
Education.

Q. Did you have any conversations with
Dr. Christian Cutter to seek information to include in
the presentations?

A. Yes, | did.

Q- How many?

A. Gosh. 1 believe i1t was an e-mail chain.

I can™t give you an exact number.

Q- And he provided the information you asked
for?

A. He provided some of the information. Not
all.

Q- But enough for you to make these three

presentations In February.

A. Along with my opinion, yes.

Q. Now, Mr. McCarthy asked you about the
commencement of litigation in this case. Do you
recall your first contact -- and I"m not asking the
subject matter of that contact. Do you recall your
first contact with Mr. McCarthy about this case?

A. Do I recall that? Yes.

Q- And do you recall when 1t was?
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A. It was i1n March.

Q. March 30th?

A I don"t remember the exact date.

Q- Let me direct your attention to what"s

been marked as Defendants® Exhibit WW.

MR. LYONS: This has been stipulated as
to authenticity but not admissibility, Your Honor.

THE COURT: Okay -

MR. McCARTHY:

MR. LYONS: At this point, I will offer
Exhibit Ww.

THE COURT: Why don®"t we give some
foundation to iIt.

MR. LYONS: The document is a privilege
and redaction log provided to us by plaintiffs”
counsel, and lists matters over which an
attorney-client privilege has been asserted, by date,
by persons initiating the contact, by persons
receiving the contact, and a general description of
the contact, which does not compromise the privilege.

MR. McCARTHY: Your Honor, 1 would object
as inadequate foundation for this exhibit to come in
through this witness.

The court -- the privilege log is what it

iIs. The court has a discovery protocol on privilege
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logs. To the extent that the court believes that it

should consider it, the court can consider 1t. It is

what i1t 1s. But in terms of this witness having any
knowledge that would allow it to come in through her
testimony or for her to be examined about 1t, 1t would

be i1nappropriate, and 1 object.

THE COURT: Well, she®"s indicated that
she didn"t remember the specific date that she had
contact with counsel other than i1t was In March of
2011. He"s entitled to refresh her memory. And it
seems to me that"s what he"s trying to do. You don"t
need to admit the exhibit, however, Mr. Lyons, to do
that. So i1If you want to refresh her memory with it,
you"re more than free to do that.

MR. LYONS: Thank you, Your Honor.

Q- (BY MR. LYONS) Ms. Barnard, would you
look at the first entry. Excuse me. The second entry
iIs March 30th, 2011. And it indicates a contact
between you and Anne Kleinkopf. Ms. Kleinkopf i1s also
a plaintiff in this case. Is that true?

A. Ms. Kleinkopf 1s a member of Taxpayers
for Public Education.

Q- And that"s a plaintiff In this case.

A. Yes.

Q. This indicates a contact between the two
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of you, and the description is, communication between
clients regarding research gathered in anticipation of
litigation. Does that refresh your recollection as to

what happened on the 30th of March?

A. Well, we certainly had a reason for
hiring an attorney. I1"m not quite understanding the
question.

Q.- Does it refresh your recollection as to

the date, ma®am?

A. As | said, 1 don"t remember that it was
exactly March 30th. But, yes.

Q- Do you recall a contact on April the 8th
between you and Ms. Kleinkopf apparently with regard
to the same subject?

A Ms. Kleinkopf and 1 are dear friends, and
we probably talk every day.

Q- Do you recall a discussion with Sue
Catterall and you on April the 27th, again regarding
the litigation?

A. Sue Catterall i1s a friend of mine.

Q- Do you recall any conversation with her
on this date?

A. The exact date 1 don"t remember.

Q- I*m not asking what happened in this

meeting, so listen to me very carefully.
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Did you meet with your lawyers in

connection with the preparation of this privilege log?

A. In connection with developing this piece
of paper?

Q. Yes.

A. I —— I™m just -- 1 don"t know, you know.

Q- When 1s the fTirst time you recall meeting

with Mr. McCarthy about this case?
A. As I said, in March. Apparently, 1t was
March 30th.
Q. Could i1t have been March 15th?
A. I do not believe I met Mr. McCarthy on
March 15th. One of my colleagues, 1 believe, made the
phone call at that time to try to find --
Q. And would that have been Anne Kleinkopf
or Candace Whittaker?
A. It was probably Anne Kleinkopf.
MR. LYONS: No further questions, Your
Honor .
THE COURT: Redirect, limited in scope
to cross-examination.
MR. McCARTHY: Nothing further, Your
Honor. No further questions of this witness.
THE COURT: All right. 1If there"s no

objections, the witness may step down. 1Is there any
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potential to recall this witness at a later date? If
there®s not, I"m going to excuse her. And she may
remain -- she"s a party, anyway. Never mind.

Call your next witness.

MR. MACDONALD: Your Honor, the
plaintiffs call Kevin Leung.

KEVIN LEUNG,
having been first duly sworn to state the whole truth,
testified as follows:

THE COURT: Please be seated.

Sir, before we get started, 1"m going to
need to remind you -- you"re already adjusting the
microphone -- and that"s great -- to where it"s
comfortable for you. But make sure that you use it.

It"s important to remember to permit your
questioner, whomever it is, to complete the question
they"re asking you before you start to answer it, so
that we have a clear record of these proceedings. All
right?

THE WITNESS: Yes, Your Honor.

THE COURT: Thank you.

THE WITNESS: Is it on?

THE COURT: I think so.
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DIRECT EXAMINATION
BY MR. MACDONALD:
Q. Good morning, Mr. Leung. Could you state

your name for the record, please.

A. Good morning. My name is Kevin Leung.
Q Could you spell your last name, please.
A. L-e-u-n-g.

Q.- And where do you live, Mr. Leung?

A I live at 890 Good Hope Drive, Castle

Rock.
Q- And is that in Douglas County?
A. It is in Douglas County.
Q- Have you ever testified as a witness

before, Mr. Leung?

A. Well, this is the first time 1 see all of

you here.

Q. Do you own a home in Douglas County?

A. Yes, sir, 1 do. And also a couple of
commercial property in Douglas County.

Q- How long have you lived in Douglas
County, Mr. Leung?

A. I live at Douglas County since 1991. So
it has been almost 20 years.

Q- And do you have any children?

A. Yes, sir. 1 have three wonderful
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daughter. And one of them i1s 18 years old, a senior
at Rock Canyon High School. My second child is 13
years old, a seventh grader at Rocky Heights Middle
School. And my last, but not the least, wonderful

child 1s a first grader at Buffalo Ridge Elementary

School.

Q. And are those Douglas County public
schools?

A. Yes, sir. All of them are.

Q- Do you believe your children are

receiving a quality education in the Douglas County
public schools?
A. Douglas County®s school district is

always one of the top three school districts in our

state. And the high school that my daughter is at is

ran second by the 5280 Magazine as one of the best
high school. We have wonderful programs in our
county. Our school educations is excellent.

Q. And yourself, Mr. Leung, what type of
education do you have?

A. I have higher diploma from a college, a

christian college in Hong Kong. And I got my bachelor

degree from University of Utah at the computer science

program. | have an MBA from University of Colorado

and a master®s degree in computer science from
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University of Colorado.

Q- And where did you grow up, Mr. Leung?

A. I grew up from Hong Kong. At that time,
it was still a British colony.

Q- And when did you first come to this
country?

A I came here to the United States at 1988,
attending college at University of Utah.

Q. Why did you come to this country?

A. The United States is one of the greatest
country on earth. And most of the people like me are
foreigners, would love to be a citizen of this country
and enjoy the greatest educations in this country.

I came here for the purpose of the
educations. 1 come here because the people and our
form of governments is one of the best in the world.

I come here because of the principle and ideology of
this country is what I always dream of. And I would
love to be a part of this great nation.

Q- And are you an American citizen?

A Yes, sir. 1 elected to become an
American citizen since 1993.

Q. And why did you become an American
citizen?

A. As I mentioned a while ago, America iIs a
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great country. All of us i1s found under the
constitutions, and all of us -- unlike most of the
country that we grow up iIn the Far East, you know, the
majority rules, one-party system. Whoever is in power
can dictate any single things that happen in that
society. But not in our country. Our country is
based on a set of constitutional law and the principle
that everybody is fall under. And that is one of the
most attractive things that got me here to be an
American citizen, because no one is rise above the
law.

Q- And 1 think you mentioned a minute ago,
for your own elementary, middle, and high school
education in Hong Kong. What type of education was
that, sir?

A. Yes. 1°m a good old Catholic boy,
literally. 1 spent six years in educations iIn a
Catholic school. And 1 spent seven years on my
secondary educations in another Catholic school. So I
grew up In a Catholic educations. And religious
school, they are great school, but I just don"t
believe that we should follow using the public®s
money .

Q- Do you have any animosity towards

religion or religious schools?
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A. Oh, no. For heaven®s sake, 1 told you I
graduated from elementary school and my secondary
school i1s a Catholic school. I finished two years

high diplomas from a christian college. My wife and I

married at a church. And my -- one of my daughters is
baptized. And 1 would call -- you know, 1 would
like —-- you know, we are so-called those easy

christian. You know, we go to church at Easter and
Christmas, but that"s it.

Q- And what®s your occupation, sSir?

A. I have been iInformation technology area
for the past 21 years. And currently 1 am an IT
consultant for a big bank to manage the financial
system. And besides of that, I own two successful car
wash 1n Douglas County, one at Highlands Ranch and one
at Parker, since 2005.

Q. And are these car washes successful?

A. Yes, sir. My car wash in 2007 was named
as the Moriary Enterprise Award for Colorado retail
firm of the year. It was also earned an award from
Western Car Wash Associations, which represent 13
states in our country. And this year, we are the
founders for the Channel 7°s award for the best car
wash.

Q. And do you pay taxes in Douglas County
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and the state of Colorado?

A. Yes, sir. | pay my home property tax. |1
pay two commercials property tax. And 1 pay the
business personal tax. 1 collect sales tax for the
county. And 1 pay workmens comp, workers, you know,
tax for my employee.

Q. And have you been active in Douglas
County public schools while your children have been in
those schools?

A. Yes, sir. Education is one of the most
important things, you know, for my culture. And I
have been active in the educations in Douglas County
since my first daughter entered elementary school. 1
was helping to organize the third charter school, DCS
Montessori at that time. 1 am firm believer of
charter school.

And for this year, 1 served in the school
advisory committee for Buffalo Ridge, Rocky Heights
Middle School, and 1 was the vice chair of the school
accountability in Rock Canyon High School. And I am
also currently a member of the Douglas County district
accountability committee.

Q. So for how long have you served on
committees in the Douglas County public schools,

approximately?
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A. I have been on and off working on the
educational arena and serving on this type of
committee or council for the past 10 or 11 years. And
I also used to teach at a Catholic university called
Regis University, so I am very familiar with the
educational setting from the elementary school to
university in our country.

Q.- And have you been involved -- 1 think you
mentioned in your testimony a minute ago, but just to
be clear. Have you ever been involved in the setting
up of any charter schools 1In Douglas County?

A. I was helping, you know, in the charter
school, the DCS Montessori. And as a role of being a
district advisory committee member, one of our main
role is to be filled charter school applications
before -- before. These applications is something for
consideration, and i1t 1s in Colorado statutes. And
because of that, 1 have been personally revealed three
or four charter school applications. And I was also
attending the Stan Charter School formations. And
Stan Charter School is the science theology charter
school in Highlands Ranch.

Q. And did you run for the Douglas County
school board in 2009?

A. Yes, sir, 1 did.
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Q. And were vouchers an issue in that
election?
A. No. Voucher was not --

MR. LYONS: Excuse me. Same objection as
earlier, Your Honor, to the form of the question.

THE COURT: The objection is to the
characterization of the program. And 1 want to
sustain the form of the question. So just rephrase
it.

Q- (BY MR. MACDONALD) Mr. Leung, when you
ran for the school board, was one of the issues in the
case -- excuse me. Was one of the issues in that
election whether Douglas County could use private
money -- excuse me. Let me start all over again.

In the election, was one of the issues
whether Douglas County could use public money to fund
private schools? Was that an issue iIn the case?

A. No, sir. The literature supplied by the
slate of the four candidate, supported by the
republican party at that time, iIs --

MR. LYONS: Excuse me. Your Honor, his
answer is not responsive. Move to strike it.

THE COURT: Overruled.

Q- (BY MR. MACDONALD) You can continue,

Mr. Leung.
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A. The campaign literature In 2009 where the
republican party sent out the slate of the four
candidates at that time clearly do not include
anything mentions about giving public money to private
school or religious school, nor does it mention
anything that they are trying to implement any
programs similar to voucher or things like that.

Those lit tours are online and anybody
can feel free to look at that and verify that.

Q- And you mentioned the republican party in
that answer. What"s your political affiliation?

A. I"m a republican since 1993. For the
past 20 years, |1 -- ever since | become an American
citizen, I™m a registered republican.

Q. What was the outcome of your run for the
Douglas County school board?

A. I lost the elections with 18,000 votes iIn
that elections.

Q. In your prior answer, you mentioned you
serve on the Douglas County district accountability
committee. Is that right?

A. Yes, sir. Since 2008.

Q- And how did you get that position?

A. It was appointed by the school board. 1

was in —-- there"s a new state law 1n 2007 changing the
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characteristic of the district accountability and the
school accountability. And because of this new state
law and the law mandated every single school district
has to have a district accountability committee and
then performing a school accountability committee.

Because of that law, the school board in
the field at that time, Kennedy, to participate and be
a member of that. And 1 was so honored to be chosen
at that time to be a parent representative of the
Highlands Ranch area.

Q- And have you devoted significant time 1iIn
your responsibilities on the district accountability
committee?

A. Yes, sir. When we were in the view at
that time, they are telling us, you know, how much
time, and really to be familiar with the state law and
what 1s our responsibility. In fact, in the Colorado
State statutes, this is the only mandatory committee
for the district. And there are a lot of
responsibility associated with this particular board.

Q. And what type of power, 1If any, does the
district accountability committee have to stop the
school board from enacting a particular program?

A. Nobody can stop the school board from

doing anything in -- you know, not us. You guys are
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probably the only one who could do that using the
state statutes of law.

For our body, we were tasked to give the
advice to the school board. And again, in their --
one of the very, very peer mandate for us iIs to
evaluate any charter school applications -- any
charter school applications -- before this is
suggested to the boards and considerations of the
school board. That i1s one of the main things iIn the
state law.

And the other thing i1s related to the
financial aspect. We have one of the tasks to look --
go through the financial -- the use of the public
money. And that"s the second one.

And the third one i1s looking to the
school performance. So that is another major area
that we need to look at data. Because of the bond
passed in the Douglas County in 2006, we were also
added the responsibility to verify the memberships of
the school accountability council, so that they can
receive that additional $60 or the funding for that
particular bond initiative.

Q. I think you mentioned that 1t was the job
of the district accountant committee to review

applications of charter schools before they went to
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the school board. Is that right?

A. Absolutely. In fact, if you look at the
charter school formations website and look at the past
practice of Douglas County school board, all of the
charter school applications submitted October 1lst of
the previous years for the considerations. And this
particular one that they give to us in June, which
also came along that we have to finish the
applications within 48 hours, i1s the one and only one
that 1 am aware of in the last -- in all of the 13
charter schools that we have that was submitted in
June and asked us to review it and approve it in 48
hours. And all of the previous ones i1s October 1st or
before, of the previous school years.

Q. When did you first learn that the Douglas
County school district might be considering some type
of option certificate for using public money to fund
private schools?

A. As | mentioned, of the duty of the
district accountability committee, and one of them is
related to, you know, the finance and the charter
school and things like that. One of my colleagues
from the charter school, Tracy, she was iIn a June
meeting of that particular, you know, meetings. And

she sent an e-mail out to all of us, and also our then
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chair, John Carson. He was there also. He sent an
e-mail to all of us and said, hey, you know, you guys
aware of the district sort of iInitiative going on and,
you know, they suddenly -- get a whole bunch of
people --

MR. LYONS: Excuse me, Mr. Leung. We are
deep Into hearsay. | object.

THE COURT: 111 sustain 1t. Try to
rephrase your question so we don"t have the narrative
response.

MR. MACDONALD: Certainly, Your Honor.

Q- (BY MR. MACDONALD) Mr. Leung, could you
just describe when you first heard that the school
district might be considering the use of public money
for private schools? Just the timing without, for
now, describing how you learned of that.

Approximately 1s fine.

A. Well, if you say that, you know, when is
the first time 1 heard about the public money would be
used for private school, I have to say that, you know,
it will be the latter part of 2010. That is when we
heard about this option certificate initiative and
things like that, and what it"s all about.

Before that, there®"s no minutes, no

confirmed things from anybody and said that what they
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talking about. In fact, 1 don"t believe we were
actively involved -- the district advisory committee
i1s what 1 meant -- actively involved in looking at

this until the latter part of 2010.

Q- Once you heard that the district was
considering some type of option certificate or
otherwise using public money for private schools, did
you voice any opposition to that?

A. As a role of the district accountability
committee member and also serving the school
accountability council, 1t is my duty and job to make
sure that our public school students are fairly
represented and would be able to enjoy every single
dollars of the tight funding.

And, yes, | looked Into the issues. In
fact, | even asked to participate in those meetings
and become a member. But unfortunately, by the time 1
asked them in October, they told me that there®s no
more meeting. Their job is done, you know. And so I
was never able to participate in that particular
meeting as a district accountability member.

And so -- and I look Into these issues
from strictly, you know, the point of view of
financial impact to the district, which 1"m expert of,

based on my job and I"m a small business owner. |
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raised several questions in several meetings to the
CFO about how much would this cost, how come this
initiative was never included in the 2011 to 2012
budget. As far as, you know, April of this year, they
have never mentioned about what"s the financial
impact.
And 1 talked to Dan, which i1s our
assistant superintendent -- he represent the school
administrator in the district accountability. 1

talked to Meghann Silverthorn. She is the --

Q. The reference you said, was that to Dan
McMinimee?

A. I apologize to that. | can®"t pronounce
anything.

Q. Dan McMinimee.

A. Yes.

Q. And he"s the Douglas County assistant
superintendent?

A Absolutely, sir. He is also a member of

the district accountability committee, In addition to
Meghann Silverthorn, which is a school board member.
Q- And did you attend any public forums held
by the district in late February of 20117?
A. I attend almost all the forums, plus all

the three In February. As a district accountability
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member, 1 virtually attend all those things. And also
I in charge of the Rock Canyon area. And 1 also
consulted with the school accountability council of
those schools that | represent, and give them
informations and ask them for the feedback.

And, in fact, I believe at least three of
the school accountability council has sent e-mail or
letter to the school board and voiced their objections
to use public money to fund religious school or
private school.

Q- And 1 just want to focus for a minute on
the public forums on February 22nd, 23rd, and 24th of
2011.

A. Yes, sir.

Q. Did you voice your opposition to the
possibility of using public money for private schools
and private religious schools at any of those forums?

MR. BINDAS: Your Honor, 1 object to the
form of the question, specifically the
characterization of the program as public funding of
private schools, which assumes a direct public funding
of religious schools.

THE COURT: Well, to the extent that
the format of the question overlays into the legal

arguments in this case, there"s some inherent nature
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to that In all questions. So to expedite the
proceedings, 1"m going to permit the inquiry. So the
objection is overruled.

As long as the witness understand the
question, he can answer it.

THE WITNESS: Yes, Your Honor.

A. Those -- as the role of the district
accountability member, my role is to facilitate public
input and trying to, you know, give the best advice
that 1 have, you know, to the board.

I participate in those three -- all three
legs of the meeting. And 1 get the public input and I
talk to them. 1 do ask them to give me some sort of
financial impact to the district.

Because at that point -- from that point
onwards, the board member -- and always say that this
IS a money-earning initiative for the district. Okay?
We are going to save 25 percent of the money. We are
going to, you know, get so much more money and things
like that, you know, by sending them to private school
using public money.

And, you know, being a financial person,
I"m always doubting of those calculations. So at
those three meetings, and the amount of e-mail, |

actually write down the figure that they present to
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the public and say how are we going to earn millions
of dollars, you know. We are 500 students, you know,
in there, and things like that. |1 directly ask the
CFO about those calculations and -- and, you know, my
job is trying to make sure that 1 get the facts.
Okay? Not trying to, you know, disapprove or approve
a program based on nothing.

And the figure that the district giving
out does not add up from what they"re telling the
public. Even iIn those three meetings. Okay. In the
e-mail 1"m sure that they have sent to them, it lists
out the entire things that had been said. They are
assuming that they can keep those 25 percent of the
money and give it back to the school district, which,
based on the charter school formations that they have,
by law, all the money has to stay in the charter
school.

But then i1t has the overhead costs -- the
state -- | mean, the district need to be incurred,
including have administrative keep check of the
compliance, of the testing. You know, they"re now
using the school district, which cost money,
electricity and things like that.

And, of course, you know, they have a

whole bunch of things; like, they need to have at
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least 1.5 FTD to manage this program. They list out
all of those things in the February 26th -- those
forms -- consultations. |In order to, you know,
compensate those costs, they said, oh, we"re going to
get 25 percent of the money, and then i1f we have more
than 255 students attending -- that®"s based on the
district"s own calculations. Okay -- we will be fine.

But now we know that®"s -- that ain"t
going to happen, because we"re using the charter
school format, which, by law, those money has to stay
with the charter school. And that means that we are
going to have several million dollars of deficit --
deficit -- cost to our school district.

Q- (BY MR. MACDONALD) Let me just ask,

Mr. Leung -- you"re a plaintiff In this case; i1s that
right?

A. Yes, sir.

Q- Why are you a plaintiff in this case?

Why do you want the court to stop the implementation
of this program?

A. As 1 mentioned a while ago, in the first
one, that the more I look into this program, the more
I can see that this taking money from the public
school and fund religious and private school is going

to cost our school district precious resources. The
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money that we do not have. The money that we do not
have.

We are running deficit in the last four
or five years. My personal, you know, situation is, 1
can see -- | pay, you know, more than 5, 6 hundred

dollars, you know, In terms of costs, for my three

kids, because we are cutting a lot of money. | see
administrator get laid off. 1 see school staff
getting laid off. | see teachers, the good one, are

gone, because we don*t have the money. We don"t have
the money.

There 1s no nothing to back this up
whatsoever what this could improve, help. But I can
see the drawback. 1 can see, you know, we can
afford -- we cannot afford to take those money that we
do not have to fund a private school, outrageous
school, which those parents clearly have the
resources, If they choose to send them over there, and
it will hurt my children to even have the larger class
size. Because for every single student that get taken
out from a public school, we are going to have to lay
off teacher because we have less students. We are
going to probably increase more fee. How many fee
have we increased In the past years? Transportation

free. The mone